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Foreword

s the mental hygiene system contin-
ues to evolve from an era where insti-
tutions predominated to one where
care is provided in a vanety of com-
munity-based settings, the challenges
that are presented continue to evolve
as well. Through changing philosophues of care and
changing economics, the system is moving inexorably
to a new post-institutional era that presents great op-

portunities for the persons being served, but that also

exposes both individuals and the quality standards of
the service system as a whole to new risks.

There are several emerging hallmarks of this new era
that create both the opportunities and the nisks:

® a willingness to innovate and experiment with new
forms of services and supports to respond to needs

as defined by the persons being served,

B agreater stated emphasis on consumer choice and
empowerment;

B anew flexibility in process and a greater emphasis
on achieving desired outcomes;

B afuller commitment toward assisting persons with
mental disabilities live in independent and quasi-
independent residential settings;

B agreater recogmtlon that many persons with men-
tal disabilities can participate in regular work set-
tings, with real paychecks, if provided needed
adaptive equipment and supports;

B a concomitantly greater reliance on non-certified,
settings to provide residential and day services;

B a dismantling of or de-emphasis upon statewide
regulatory structures as a means of providing guid-
ance on what 1s expected of employees and pro-
viders, accompanied by sharp cutbacks in gov-
ernmental staff engaged in quality assurance and
programmatic and fiscal oversight activities;

B greater reliance upon staff who have less training
and experience in the provision of services and
supports and who often also receive less onsite su-
pervision of their performance by more senior or
expenienced staff;

B reduced staff training budgets, especially funding
allocations for training the mid-level managers
responsible for staff supervision and quality on the
frontlines.

At the same time, the service system is poised to take a
giant step into the world of managed care which prom-
ises better coordination to achieve improved quality
of service and health status. Yet one of the fundamen-
tal objectives of managed care 1s to reduce and con-
tain costs, which engenders concerns that in the quest
to achieve fiscal goals, access to needed services may
be dented or reduced.

Many of the activities of the Commission described in
this annual report illustrate the tension between these
opportunities and the risks that sometimes accompany
them. As the ramifications of the changes in the system
became clearer to us in our day to day work of re-
sponding to complaints of families and consumers, and
in investigating allegations of abuse and neglect, the
Commission decided to begin a wider discussion of
these issues. We sponsored a Symposium on “Choice
and Responsibility: Legal and Ethical Dilemmas in
Services for Persons with Mental Disabilities” to en-
gage providers, state officials, consumers, families and
advocates in thinking about how to take best advan-
tage of the opportunities while minimizing unneces-
sary risk. A monograph collecting the views of the prin-
ciple speakers at the Symposium was published and
disseminated.

This year’s activities reminded us once again of the
wisdom of the state legislature in provndmg for inde-
pendent oversnght of a large human service system that



|

provides for the needs of a vulnerable group of New
Yorkers. The cost to the state of independent oversight

. has remained below one tenth of one percent of the
budget of the programs overseen. As deregulation and
the other changes enumerated above take hold, the
necessity for independent oversight will become an
even more critical part of the safety net.

The Commission and its staff pledge to devote our best
efforts to this mission.

w75t

Clarence J. Sundram
Chairman

CommiSsioner

Wilham P. Benjamin
Commissioner
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Fostering Choice,
Maintaining Responsibility

ecent years have witnessed unprecedented change in the service

systems for persons with mental disabilities. This change has been

characterized by movement towards living in the community as

opposed to the institution, an increased emphasis on consumer

choice and empowerment as a fundamental value in redesigning

services and supports for community living--with attempts to re-
verse a history of paternalistic decision-making, policies, and expectations for staff
who provide the services and supports.

As an agency charged by law with investigating unnatural deaths and allegations
of abuse and neglect on the one hand, and advocating for the nghts of individuals
with disabilities on the other, the Commission regularly confronts cases where trag-
edies occur and where negotiations around chient choices have failed. The Com-
mission continually wrestles with the issues of choice and responsibility, empower-
ment and protection--not as abstractions, but in the context of real lives and real
dilemmas,

Commission investigations and activities listed below illustrate the delicate bal-
ance in preserving both sides of what appears at first glance as a dilemma: foster-
mg independence and choice among individuals with disabilities, while, at the
same time, insisting on recognition and acceptance of responsibility by individuals
receiving services and their providers, in order to protect vulnerable people from
harm.




Symposium on Choice
and Responsibility

nJune 21-22, 1994, a symposium on Choice and

Responsibility: Legal and Ethical Dilemmas in
Services for Persons with Mental Disabilities was held
in Albany to address these apparent dilemmas which
advocates, clinicians, recipients of services and famnily
members face as they try to honor the values for per-
sonal choice, self-determination and independence for
people with disabilities while trying to face the respon-
sibilities necessary for protection from harm. The sym-
posiumn was co-sponsored by Disability Advocates, Inc.
and the Commission. Funding was provided by the
van Amenngen Foundation, Inc. and the NYS Devel-
opmental Disabilities Planning Council.

During the two days of the symposium, approximately
850 consumers, self-advocates, service providers, law-
yers, family members, and professional and lay advo-
cates from 25 states discussed such controversial top-
ics as: involuntary treatment, sexual expression among
adults in group homes, what to do when consumer
choices and provider’s expectations do not coincide,
and when persons with mental disabilities should be
held responsible or excused for criminal behavior.

In the opening address, Free Chotce, Informed Choice,
and Dangerous Choices: Who Decides and Who [s Ac-
countable? Clarence J. Sundram, Chairman of the
Commission, advised the audience not to lose sight of
their common sense in dealing with these dilemmas
and proposed a framework to assist service providers
and advocates in assessing when their intervention and
protection is warranted.

Lead seminars on the first day were designed to pro-
vide Conceptual Frameworks of the values and legal
precedents for choice and responsibility in specific is-
sue areas: deinstitutionalization; sexuality; medical
care, residential services; involuntary treatment; crimi-
nality; and day programs, work, and leisure activities.

Fourteen workshop sessions on the second day entitled
Practical Matters focused on day-to-day problems in
negotiating choice and responsibility in services for

Framework for Assessing
Decision-Making Capacity

Choice Unclear/
Inconsistent with
Known VYalues
and Interests

High §

. foderate Scru
Choice Clear/

Consistent with
Known Values
and Interests

No or Low Risk High Risk

persons with mental disabilities. Using case studies
drawn from the expeniences of service providers and
the Commission over the past few years, symposium
participants were brought to the frontlines of service
delivery and were provided the opportunity to respond
to these case problems.

Designed to spark discussion among persons with dif-
ferent points of view, this symposium convened par-
ticipants from many walks of life and all over the United
States. Opening plenary speakers set the tone for the
symposium. In addition to the Commission Chairman’s
discussion of the dilemma of honoring choice versus
seeking surrogate decision-makers, Michael Kennedy
and Darby Penney, representing the self-advocacy
movement, offered strong advocacy for “choice,”
whereas the NYS Office of Mental Health Commis-
sioner Richard Surles asserted that OMH cannot both
provide persons with mental illness more freedom and
independence in their lives and continue to assure them
the same level of protection that had once been ex-

pected.

The symposium closed with the central theme of Rec-
onciling the Rights of Fersons with Mental Disabilities
and Expectations for Protection From Harm with three
long-time advocates in the field of mental disabilities
and all with strikingly different pownts of view. E. Fuller



Torrey, advocated for a “grandmother test” of “com-
mon sense” and stated that the system had gone too
far in giving individuals with serious mental illness
decision-making powers. Judi Chamberlin countered,
“Why do we take one group of people, those labeled
‘mentally disabled,” and deny them the basic rights all
other American citizens take for granted?” Attempting
- to bridge the gap between Torrey and Chamberlin,
David Ferleger closed the symposium by asserting the
need for choice but to do so with caution.

Participants gave high marks to the symposium; they
praised the symposium for including the consumer
perspective in the presentations, placing speakers with
opposing views on the same panel, and for ensuring
that presenters were well-orgamzed and prepared.
Cnticisms generally centered on time constraints for
the sessions or the lack of specific solutions or answers.
Many, however, remarked that the symposium was a
good beginning for needed future dialogue.

Monitoring Progress

in the Care and
Treatment for Persons
with Multiple Disabilities:
Multiply Disabled Units

are and Treatment for Persons with Multiple Dis-

abilities: A Progress Report, the Commission’s
study of Multiply Disabled Units (MDUs) serving per- .
sons with both a mental illness and developmental dis-
ability, issued in August 1994, continued efforts begun
by the Commussion in its earliest days in one of the
Commission’s first systemic studies. In contrast to the
findings of nearly 15 years earlier, the 1994 study found
substantially improved conditions and far more op-
portunity to live and participate in the community for
the residents. Site visits to eight MDUs
and comprehensive reviews of the care

It is essential that we honestly ensure that we are
eliciting authentic and informed choices of consum-
ers, and that we adequately prepare everyone from

agency managers on down for the new responsi-

bilities they will have to shoulder in respecting
these choices and, as importantly, in challenging
them when they expose the individual to unrecog-
nized dangers. The Boy Scout motto: “Be Pre-
pared” would be a good first step in today’s Qual-
ity Handbook.

— Clarence J. Sundram

and treatment of 69 residents from these
sites amply demonstrated the progress
that has been made in meeting the mul-
tiple treatment challenges presented in
caring for this group of individuals.

The Commussion’s study focused on ex-
amining how' well the MDUs meet the
unique needs of this group to reduce in-
appropriate behavior, learn basic adap-
tive behavior, and reduce psychiatric

One way of continuing this dialogue is through the use
of the symposium monograph which the Commission
published following the symposium. This monograph
contamns edited papers and case studies that address
the tensions between increasing emphasis on recipient
choice and empowerment, and the traditional respon-
sibilities of service providers to protect individuals from
harm. Authors include many nationally known lead-
ers in the field of mental disabilities who have been
directly involved in the struggle for civil rights of per-
sons with disabilities. Requests for the monograph have
come in from all over the United States, as well as
Canada, England, Japan, and Australia.

symptoms. Also studied were how well
residents are being protected by the incident report-
ing and investigation system. The use of psychoactive
medication (including issues about consent for such
medications), and the use of restraint, seclusion and
physical intervention techniques were also examined
as were the treatment planning and provision for resi-
dents’ daily living needs.

In brief, the Commussion’s findings included:

B The MDU populations served by OMH and
OMRDD were similar but the Commission found
OMRDD’s MDUs had richer environments, includ-

ing opportunities for more resident autonomy, de-



cision-making, and more varied community liv-
ing options.

MDUs at seven of the eight facilities were clean,
well-maintained and free of safety hazards. Resi-
dents at these facilities were appropriately dressed
and well-groomed. In the six OMRDD MDUs vis-
ited, residents received generally good care, with
day programs and leisure time activities, little need
for physical interventions to control behavior, and
documented informed consents for the use of
psychoactive medication, which was administered
consistent with established behavior plans. Seri-
ous deficiencies were found at the Manhattan Psy-
chiatric Center MDU where common areas were
dirty, furnishings were soiled and worn, and resi-
dents’ personal hygiene was poor.

In contrast to the findings of nearly 15 years earlier,
- the 1994 study found substantially improved conditions
and far more opportunity to live and participate in the

community for the residents.

'Ireatment planning was superior in the OMRDD
facilities with specific behavior plans, including a
component teaching positive behaviors; in con-
trast, OMH treatment plans relied heavily on the
use of medication and group or individual therapy.

In 90% of the serious incidents reviewed, the facil-
ity had protected its residents by completing a
competent and comprehensive review of the inci-
dents; however, in the remaining 10% the Com-
mission found serious deficiencies with problems
ranging from failure to notify law enforcement
authorities to investigative practices which jeop-
ardized the integrity of the investigation. As noted
in previous Commission reports, the Commission
also found that such deficiencies were not always
detected by the facilities’ Incident Review Com-
mittees.

B No excessive use of restraint, seclusion or other
physical interventions were found in the MDUs by
the Commission. '

The Commussion recognized that care and treatment
provided by OMRDD facilities most appropriately met
the total range of needs of individuals with both men-
tal illness and developmental disabilities, and recom-
mended that OMRDD and OMH continue the trans-
fer of psychiatrically stable OMH MDU residents to
OMRDD MDUs. Over 2000 such individuals have been
transferred to OMRDD MDUs since 1978. Notwith-
standing, the Commission’s study revealed that each
Office had something to offer the other about the treat-
ment of persons with multiple disabilities: OMRDD
needs to provide opportunities for residents to partici-
pate in individual or group counseling where appro-
priate, and OMH needs to
design and implement be-
havior plans which give staff
clear directions in how to
respond to residents’ mal-
adaptive behaviors.

Other Commission recom-

mendations included the

need to improve the inci-
dent reporting and review process including a revision
of OMH regulations to define a complete investigation
and expand the type of incidents to be reported to
outside bodies such as the Commission. The Commis-
sion also recommended specific corrective actions for
the deficiencies found in the care and treatment at the
Staten Island and Manhattan PC MDUs.




Restraint and
Seclusion Practices
in Psychiatric Facilities

he use of restraint and seclusion in state psychia-

tric centers has doubled over the past decade
(1984-1993) and has been associated with over 100
patents deaths during that period. Issuing a series of
reports on restraint and seclusion, in the first report,
Restraint and Secluston Practices in New York Psychi-
atric Faciities, the Commission found wide
variations in the frequency with which
these interventions were used by psychi-
atric facilities in New York. This study
found that a patient’s odds of being re-
strained or secluded varied from less than
one in one hundred to more than one in
ten, depending on the psychiatnc center or
public hospital (Article 28) psychiatric unit.

The Commussion concluded that, rather than facility
demographics or patient characteristics, it is the treat-
ment preferences and practices of administrators and
clinical staff which predicted low rates of restraint and
seclusion. Typically “low-user™ facilities shared a strong

patient-centered treatment orientation, and adminis-
trators believed strongly in minimal use of restraint
and seclusion. These facilities have instituted policies
and practices to keep usage low by assuring greater
personal liberties for patients (e.g., more off-unit privi-
leges, telephone and visiting privacy, and freedom to
take unscheduled showers). The study also found that
at these facilities patients received more therapeutic
activities, and had better living conditions.

A second Commission report on the use of restraint
and seclusion, foices From the Front Line: Patient’s

The Commission concluded that, rather than fa-
cility demographics or patient characteristics, it
is the treatment preferences and practices of ad-
ministrators and clinical staff which predicted low
rates of restraint and seclusion.

Perspectives of Restraint and Seclusion Use, contains
the results of the largest survey of former psychiatric
patients reported in the literature. The survey found
that many patients who were restrained or secluded
during their inpatient stays reported these interven-
tions were used illegally and that they were often poorly

Restraints responsible in patients’ deaths

The Saratogian
September 23, 1994

By JAY GALLAGHER

Ganneil News Service

ALBANY - Incidents of forcibly
restraining patients or isolating them
in bare rooms in state psychiatric cen-
ters almost doubled between 1984 and
1992 and has played a role in 111
deaths, according to a new report from
a state watchdog agency.

The agency, the Commission on the
Quality of Care for the Mentally Dis-
abled. also found that half of former
psychiatric patients who responded to
a survey said they had been restrained
or secluded while hospitalized.

“The commission concluded that,
despite Mental Hygiene Law and regu-
latory restrictions, there is a risk that
restraints and seclusion are being used

as punishment or for staff convenience
at some facilities,” the report says.

“This is shocking and unaccept-
able,” said Harvey Rosenthal of the
state Association of Psychiatric Reha-
bilitation Services. *These reports pro-
vide substantial evidence that serious
physical and psychological harm is
occurming daily in psychiatric and gen-
eral hospitals in everypart of the state.”

The study shows there were no
such incidents at Saratoga Hospital.
However, there were many at the
Capital District Psychiatric Center.

Restraint involves using a strait-
Jjacket, sheets to lie a patient to a bed
or other means to prevent the free use
of arms and legs. Seclusion means
placing a patient alone in a locked
room with only a mattress.

By law, they can be used only with
a written order from a doctor.

The commission, set up in the wake
of the Willowbrook scandal 20 years
ago to monitor the care of the men-
tally ill and retarded, was directed by
the state Legislature to look at the is-
sue in reaction to stories about the
deaths of patients while restrained or
secluded.

The report found that 1,391 orders
of restraint or seclusion on adults were
issued in 1992, compare to 1,409 in
1984, despite a drop in the number of
patients from 23,596 to 13,133,

For children, the use of restraints
and seclusion jumped from 72 10 years
ago to 342 in 1992 - even though the
number of child patients dropped from
620 1o 483.




treated, abused or injured
when restrained or secluded.”
Almost one-third of the 1,040
respondents stated that,
while inpatients, they were
concerned for their safety
and well-being, and that
their basic digmity and pn-
vacy were violated.

Based on study findings, the
Commussion concluded that,
despite Mental Hygiene Law
and regulatory restrictions,
there is a risk that restraint
and seclusion are being used
as punishment, or for staff
convenience at some facili-
ties. The Commission be-
lieves there is a need to re-

Isolated Predictors of Restraint and Seclusion Use
by Psychiatric Services of General Hospitals
(N =103)

Patient Characteristics Facility Characteristics
More indigent Higher“% patients  Morepatients Higher % patients

patients secluded average daity secluded
census
Move Caucasian, Lower % patients Urban location Higher % patients
Non-Hispanic secluded E> secluded
patients
Morerecently Lower % patients Downstate [:> Higher % patients
admitted acute secluded location seciuded
patients Lower % patients Higher % patients
restrained restrained
Medical school Higher % patients
affiiation E> secluded
Higher saclusion
orders rate

examine the laws, regulations and policies which have  (Spring 1995) which will evaluate the adequacy of
allowed facilities such broad discretion in the use of existing protections governing use of these interven-
restraint and seclusion and will issue a third report tions and recommend appropriate changes.

* Two recipient advocacy groups, the New York Association of Psychiatric Rehabilitation Services and the
Recipient Empowerment Project of the NYS Mental Health Association helped design and distribute the
survey to former patients of psychiatric facilities.

Commonly Used Mechanical Restraints

Four-Point Restraint Chair Restraint

Camisole




The SDMC Program:

A model program for
fostering choice, main-
taining responsibility

he Surrogate Decision-Making Committee Pro-

gram (SDMC) was established as an alternative
approach to the court system for obtaining an informed
choice about major medical treatment for individuals
with mental disabilities residing in facilites licensed
by state offices of the Department of Mental Hygiene.
Prior to the SDMC program, treatment often was de-
layed for weeks or months because of legal difficulties
in obtaining informed consent for patients and resi-
dents deemed incompetent to give consent, The pro-
gram provides less expensive, more accessible, and
more personalized decisions than the judicial process,
while assuring protection of patient/resident nghts and
best interests.

Surrogate Decision-Making Committees operate
through four-person volunteer panels, composed of a
health care professional, a lawyer, a former patient or
relative, and an advocate [The complete list of the cur-
rent 273 volunteer panel members is listed in the back
of this report on p. 79]. The

with or without the treatment, and the previously-ex-
pressed values and beliefs of the individual.

The SDMC program currently operates in a 20-county
area, The program is administered by the Commis-
sion, with the assistance of local community dispute
resolution centers in three areas of the state.

During the reporting period the SDMC program re-
viewed 376 cases in which 282 individuals were given
consents to receive major medical treatment which had
positive effects. From the program’s inception in 1986,
through July 31, 1994, 3,154 cases have been heard
at SMDC hearings. During the past year, Commission
SDMC staff have conducted new panel member train-
ing sessions in the Dutchess, Upstate, and NYC regions.
As a result of these trainings 43 new volunteer panel
members were added to the program. Commussion staff
also conducted training sessions for providers in the
Dutchess and Rockland regions. These training ses-
sions were designed to assist providers in their under-
standing of the SDMC program and its requirements,
enabling the providers to send complete information
in a timely manner which expedites the process and
eventual major medical treatment, if deemed neces-
sary and in the best interests of the persons with dis-
abilities.

first task of these panels is to
determine whether an indi-
vidual is capable of making

an informed choice and giv-

SDMC Procedure Outcomes

[N=376]

ing consent. If the patient/
resident is deemed mentally
incapable, the panel is au-
thorized to provide substi-
tute consent, or refuse the
proposed treatment, upon
consideration of the best in-
terests of the individual. The
panels always meet with the
patient before making any
decision. The “best interest”
test includes relative risks
and benefits, alternative

|
Unsatisfactory
5
* Consent refusad, case withdrawn, and other

treatments, quality of life
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Promoting Responsibility
by the Investigation
of Deaths

n answer to that ageless question, yes we are our

brother’s keeper. Those involved in the care and
treatment of disabled individuals are charged with the
responsibility of enabling their fellow brothers and sis-
ter to be, as the Army puts it. all that they can be. As
fallible individuals, care providers also have the re-
sponsibility to learn from their nistakes, the times they
fell short of the mission with which they were entrusted.
And, as part of a larger community, they also share in
a responsibility to spread the news of the lessons they
learned so that fellow care providers can grow in their
service to others.

During the report period. the Commussion acted on its
responsibility to spread the news through the publica-
tion of a continuing series of case studies entitled: Could
This llappen In Your Pro-

gram?

The series presents prob-
lematic situations brought to
the Commussion’s attention
and the remedial actions
taken by facihties. Challeng-
g the reader to question,
“Could tus happen m my
program?” the case studies serve.

are intended to engage pro-

gram staff and adminstra-

tors in reflection and discus-

sion of existing policies and practices, staff training is-
sues, clinical matters and the need to institute addi-
tional actions to better protect the individuals they've
been entrusted to serve. The series of studies is de-
signed to challenge stalf at all levels of a program’s
operation with the task of being all that they can be in
the service of others.

B Swimming safety ups are discussed in the case of
Matthew Sweet* who drowned while on a sum-
mer outing with staff and fellow consumers of his

*Preudonyims

community residence. Unable to swim, Mr. Sweet
was allowed to enter the water at a public beach.
While staff’s attention was momentanly diverted
to other clients’ care needs, Mr. Sweet disappeared.
When staff noticed he was missing, they searched
the crowded beach area and the nearby picnic
area, but didn’t notfy lifeguards - who would have
unmediately conducted a coordinated, professional
water search. Mr. Sweet’s lifeless body was found
by a bather in nine feet of water, at the bottom.
His case study presents the lessons learned by his
service agency through tragedy concerning buddy
systems, assessing individuals’ water safety skalls,
supervision during swimming activities, and work-
ing with professional hifeguards.

B The cases of Mildred Thomas* and Jacob Fine*
respectively discuss lessons learned by agency staff
who failed to notice signs and symptoms of illness
and complications following surgery or who ne-
glected to alert supervisory or medical staff of
changes in consumers’ status which would have
triggered alarm,

Challenging the reader to question, “Could this happen in
my program?” the case studies are intended to engage pro-
gram staff and administrators in reflection and discussion
of existing policies and practices, staff training issues, clini-
cal matters and the need to institute additional actions to
better protect the individuals they’ve been entrusted to

B When Noah Paul* was admitted to a general hos-
pital for a relatively minor problem, his caretaker
informed hospital staff that he needed “supervi-
sion” while eating (as he had a tendency to eat too
fast). Hospital staff, however, interpreted the
caretaker’s report as indicating that Mr. Paul
needed “assistance™ with eating (i.e., his food
needed to be cut up). Left alone to eat his care-
fully cut luncheon meal, Mr. Paul aspirated. His
case study illustrates ways in which service agen-
cies can more explicitly communicate to other pro-




viders the special needs of their charges and moni-
tor them. :

B Interagency communication, and its vital impor-
tance in today’s service delivery system which is
‘becoming increasingly fragmented, is discussed in
the case studies of Julian Webber* and Frieda
Fleischman* - whose deaths by suicide were pre-
cipitated by signs of decompensation, obvious to
staff of their residential programs, but not com-

" municated to staff of their clinical programs.

To date, the Commission has published 13 case stud-
ies in its continuing series: Could This Happen In Your
Program? Available free of charge to any interested
party, the studies are used as inservice training tools in
New York State programs and by facilities in more
than 35 states. Libraries and colleges have also re-
quested copies of the case studies, some of which have
been reprinted in national publications.

" Commission BBS

"The Commuission on Quality of Care Communica-
tion and Assistance Network [CQCCAN] is the
Commission’s electronic bulletin board system [BBS]
which makes available, to the growing number of
people who have computers and modems, Com-
mission published materials or abstracts. The BBS
also offers users an overview of the Commission and
its purpose, "Whom-to-Call” on CQC staff, and E-
mail and forumn contexts for user-to-user and user-
to-all communication possibilities.

518-486-7711

Recommended Settings: 8 data bits, no parity,
1 stop bit, full duplex, no software flow control —
XON/XOFF =off, auto line feed off. Freeware
“CQC.EXIL” can be downloaded which creates full

graphics software capability.

Enforcing the ADA:
Court Accessibility

en President George Bush signed the historic
Americans with Disabilities Act (ADA) in July

1990, it did not immediately end discrimination against’

persons with disabilities in the United States. What it
did in fact do, was provide an enlightened national
policy of offering persons with disabilities an equal op-
portunity to share in the many benefits of American
citizenship. The ADA, in recognizing that discrimina-
tion would not be removed by fiat, provided reason-
able mechamsms for the enforcement of its laudable
provisions.

During the past several years, the Commission and its
network of regional advocacy offices and services have
assisted others in the development and implementa-
tion of many statewide and local training initiatives on
the ADA and its federally-related statutes. The Protec-
tion and Advocacy for Individual Rights (PAIR) pro-
gram, in particular, has been dealing with special cases
relating to the implementation of the ADA [see the sec-
tion on the PAIR program later in this report].

During this reporting period the Commission released

the report, Access to NYS Courts for Individuals with
Disabilities. The report was based on a survey con-
ducted by the Commission in conjunction with the New
York State Bar Association’s Committee on Mental and
Physical Disability, the Independent Living Centers
throughout the state, with support from the Office of
Court Admimstration.

The report describes the results of surveying the ac-
cessibility of 275 courts in 40 counties in New York

. State. Among the findings:

B only 8% of the courtrooms in New York State are
fully accessible to people with disabilities;

B over three-fourths of the courts surveyed lacked

adequate signs to indicate accessible routes;

B seventy percent of court rest rooms surveyed were
inaccessible, 52% of elevators were inaccessible,
and 65% of the courthouses did not have parking
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spaces with access aisles permitting wheelchair
entry and CXIt of vans;

B over 80% of the of the courts surveyed had no
assistive listening systems or Telecommunication
Device for the Deaf (TDD) for hearing-impaired
individuals;

@ most courts surveyed lac‘ked
plans or even knowledge about
how to assist persons with men-
tal illness or mental retardation;
courthouse staff who are

B The Office of Court Administration (OCA) stan-

dardize court forms, such as small claims 'applica-
tions and other regularly- requested forms in
braille or large print.

OCA and the State Association of Magistrates pro-’
vide disability awareness training, including issues

The study determined that personnel in courts of all
types across the state have taken good faith steps to
make many courts accessible, but significant barriers

trained or knowledgeable can . remain in providing full access by persons with less
provide tailored assistance to recognizable disabilities. Little difference was found
-accommodate the needs of per- among levels of courts, although town and village
sons' with' mental disabilities-- courts had the greatest availability.

such as making courthouse

schedules flexible, providing a

"quiet-area free of excessive stimulation; and con-
sulting with local mental health and mental retar-
dation agencies and crisis services.

To promote greater accessibility throughout the state’s
court system, the report recommended that:

.related to mental disabilities, at court personnel.

conferences. In July 1993, ADA training for judges
was provided at the judicial seminars and a vid-
eotape was made of the training.

contribution.”

“We are strongly committed to assuring that our courts are accessible to all
individuals, including individuals with disabilities. To achieve this goal, we have
implemented a comprehensive plan to be certain that the programs and ser-
vices conducted by the courts are in full compliance with the ADA. The efforts
of all of those who participated in this Survey will further highlight the impor-
. .tance of meaningful access to the courts, and we are grateful to them for this

— Chief judgejudith S. Kaye

N
N




8 Each court designate a staffer as “accessibility
ombudsperson” to assist individuals with disabili-
ties on their accommodation needs, utilizing judi-
cial district ADA coordinators as a resource.

B Counties establish “accessibility task forces™ made
up of court personnel, county officials, local dis-
ability service agencies, and individuals with dis-
abilities, to develop creative methods to ensure ADA
compliance. OCA reports TDD communication
with all courts is now available through the tele-
phone relay system, and assistive listening devices
are reportedly available in every court and sign

"interpreters are available upon request.

The study determined that personnel in courts of all
types across the state have taken good faith steps to
make many courts accessible, but significant barriers
remain in providing full access by persons with less
recognizable disabilities. Little difference was found
among levels of courts, although town and village courts
had the greatest availability.

Chief Judge Judith Kaye commented: “We are strongly
committed to assuring that our courts are accessible
to all individuals, including individuals with disabili-
ties. To achieve this goal, we have implemented a com-

Full inclusion does work and, in many instances has
worked remarkably well. There are several impor-
tant keys to making it work, including a desire and
commitment by all involved, proper and adequate
_training for all staff members, and advocacy on the
part of family members and dedicated advocates.

prehensive plan to be certain that the programs and
services conducted by the courts are in full compli-
ance with the ADA. The efforts of all of those who par-

ticipated in this Survey will further highlight the im- -

portance of meaningful access to the courts, and we
are grateful to them for this contribution.”

Moving Towards Full
Inclusion and Least
Restrictive Environment

ull inclusion refers to educating children with dis-

abilities, no matter how severe the disability, in
regular classrooms with their age and grade peers,
rather than in segregated environments. Full inclusion
implies using support services for the children rather
than moving them to segregated environments for these
services. This approach guarantees a free and appro-
priate education in the least restrictive environment
for children with disabilities, as required by the Indi-
viduals with Disabilities Education Act of 1990.

Full inclusion does work and, in many instances has
worked remarkably well. There are several important
keys to making it work, including a desire and com-
mitment by all involved, proper and adequate train-
ing for all staff members, and advocacy on the part of
family members and dedicated advocates.

The Protection and Advocacy for Persons with Devel-

opmental Disabilities (PADD) program administered -

by the Commission has
special education services
as a high prionity for chil-
dren served by the pro-

court cases involving
PADD office attorneys re-
sulted in full inclusion for
_the students in question,
while in another case a
federal court order had to
be invoked to implement
required services. Mavis v.
Sobol and South Lewis Central School District was a
landmark case brought by the PADD office in Syra-
cuse, Legal Services of Central New York. In the deci-
sion, Judge Mc’Curn cited extensively from recent
Oberti v. Board of Education and Danvel RR. v. State
Board of Education federal court decisions. Oberti is
described as the seminal “inclusion” case in which the

gram. Two significant -
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court interprets the federal Individuals with Disabili-
ties Education Act (IDEA) concept of least restrictive
environment with what the educational advocates have
defined as full inclusion of special education students
into the regular education classroom. Judge Mc’Curn
not only stated that South Lewis must provide for an
individualized education plan (IEP) which will develop
a least restrictive environment, but, in addition, such
a placement was owed to the child and other indi-
viduals with disabilities who have been disenfranchised
from the “mainstream.” '

The Mavis, Oberti and Daruel RR cases set the stage
for another precedent setting settlement with the City
of New York Board of Education. Somoza v. NYC Board
of Education was an Impartial Hearing in which a pro
bono law firm affiliated with the PADD legal support
unit, New York Lawyers for the Public Interest, sought
full inclusion for twin girls with severe cerebral palsy.
The case gained national recognition when one of the
twins asked President Clinton in a public forum for
school children why her sister couldn’t attend class with
her. The President responded that her sister should be
given a chance to attend the same class. The New York
City Board of Education responded favorably and
moved significantly farther from what had been a dis-
mal history of segregated special education program-
ming. An Office of Inclusion was instituted to monitor
the Somoza settlement and to provide future training
for staff on inclusion techmques. The twins will be pro-
vided with motorized wheelchairs and additional ser-
vices to make their classroom expe-

rience as rewarding as possible.

However, the Carmel Central School
District was not as cooperative as
New York- City. O’Brien v. Carmel
Central School District had to be filed
because the district failed to abide by
the final decision of the State Review
Officer who ordered that a new IEP
be developed for the plaintiff to pro-
vide for support services in a reading
and math class. The Review Officer
ruled that the district had erred in attempting to change
the plaintiff from a full inclusion program, which she
had attended from kindergarten through fifth grade,

to one which would remove her from regular math

and reading. The regional PADD office, Westchester/
Putnam Legal Services, will go to court asking that
this child, who has been in full inclusion since kinder-
garten, be allowed to continue in Middle School.

[These cases are more fully elaborated in the Legal
Interventions section of this report below.]

Living Conditions II:
Manhattan PC and
Bernard Fineson DC

Agproximately ten years ago, the Commission con
ucted systemic reviews of living conditions in New
York State psychiatric and developmental centers (4
Review of Living Conditions in Nine new York State
Psychiatric Centers, May 1984; Review of Living Con-
ditions in New York State Developmental Centers, May
1988). During the past year, Commission staff made
unannounced visits to Manhattan PC and Bernard
Fineson DC, comparing conditions to those ten yearsago.

Review of Patient Living
Conditions at Manhattan
Psychiatric Center

In January 1994, Commission staff conducted an un-
announced inspection of patient living conditions at

Approximately ten years ago, the Commission con-
ducted systemic reviews of living conditions in New
York State psychiatric and developmental centers.
During the past year, Commission staff made un-
announced visits to Manhattan PC and Bernard
Fineson DC, comparing conditions to those ten
years ago.

Manhattan Psychiatric Center. Over a three day pe-
nod, four Commission staff visited 14 wards. In addi-
tion to a review of environmental conditions and at-
tention to patients’ personal needs, Commission staff



reviewed the provision of programming/activities on
each of the sample wards.

This fourth Commission review of patient living con-
ditions at MPC over the past ten years found contin-
ued progress in improving some aspects of the quality
of patients’ lives. Most notable among the areas of
improvement were:

@ the availability of emergency medical equipment
to all wards visited within a five minute period;

@ the development of a system for issuing each pa-
tient personal clothing in a timely manner and the
elimination of communal clothing;

B the provision of personal hygiene supplies and kits
to almost all patients;

@ ample supplies of bed linens, towels, washcloths,
and bathroom supplies; and,

@ improved safeguards for secure storage of patients’
personal belongings.

At the same time, however, deficient conditions were
found in a number of areas. Of particular concern was:

B overcrowding on the majority of wards visited,
especially the Mentally 1ll Chemical Abuse (MICA)
Unit, which negatively impacted on the quality of
life for all patients;

@ widespread cockroach infestation;

8 multiple plumbing problems, including problems
in the supply of hot water;

B aneed to provide more individualized attention to
patients who demonstrated a need for additional
assistance in managing their hygiene and personal
clothing; and,

® a need to improve the on-ward programming for
patients to counter patient inactivity.

By far the most significant negative finding was over-
crowding which, with few exceptions, occurred mostly
on the Intermediate Treatment Units. This problemn
negatively impacted on environmental conditions, at-
tention to patients’ personal needs, and the success of
programs and activities. Not surprisingly, almost all
Treatment Team Leaders and Chuefs of Service Com-
mission staff spoke to during the review identified over-
crowding as the most problematic issue in developing

effective treatment plans for their patients. This prob-
lem was particularly problematic on the unit which
houses the majority of MICA patients at MPC.

In response .to these findings, MPC redirected their
management efforts to deal with all the issues cited.
To address overcrowding, actions taken included as-
signing specific staff and committees to facilitate dis-
charges of patients ready for release and to review and
revise treatment plans for patients who were about to
age-in to long term care. Further, MPC recognized the
particular problems within the MICA Unit and they
implemented a plan to reconfigure the unit from one
ward to a four ward unit to assist patients in advanc-
ing through different stages of treatment individual-
ized to meet specific needs.

BFDC Environmental Review

On February 23-24, 1994 Commussion staff conducted
an unannounced site visit to Bernard Fineson Devel-
opmental Center to review environmental conditions.
During the visit, Commission staff toured six units in

Buildings 1, 10, and 11.

The environmental review revealed many positive find-
ings for which staff deserve recognition:

B With few exceptions, individuals were neatly
groomed, dressed appropriately in clean, properly
fitted clothes, and appeared to be receiving suffi-
cient help in personal hygiene tasks.

@ Most individuals had ADL kits which were stocked

with a comb, brush, deodorant, toothpaste and
toothbrush, etc.

8 Individuals’ privacy rights appeared to be re-
spected as indicated by the provision of privacy
screens during personal hygiene routines. Client
Rights’ posters informed individuals of their rights
and identified persons to contact if they felt the
need.

@ The meal routine observed in the largest dining
room was well organized and satisfactorily met
individuals’ needs for assistance and implementa-
tion of goal plans. Dining rooms throughout the
complex generally had goal plans posted to re-
mind staff of individuals’ programs. Meal menus
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Notwithstanding these very positive observations, there

seemed nutritionally well-balanced, and special
diets were provided as ordered. A plan provided
for an alternate entree to accommodate mdlvndual
food preferences.

All individuals participate in day programs, and
schedules indicated ample recreational and leisure
time activities during evenings and weekends. Rec-
reation and leisure supplies were available and
accessible.

Each unit was equipped with emergency equip-
ment which had been properly mspected and ap-
peared to be in good condition.

Basic supplies of linens and towels were plentiful;
no evidence of shortages was apparent.

were a number of problems. Issues which were more
serious or widespread are described below:

Fire alarms on units housing individuals who are

deaf or severely hearing impaired had not been:

adapted to accommodate their disability.

Storage of emergency medical equipment and dis-

- continued controlled substances in Building 10 was

unsatisfactory. Emergency equipment had been
stored well out of easy reach with items spread
around the room rather than on a mobile cart easily
transportable to an emergency scene. Also, the

medication cart contained a substantial quantity
of controlled substances which had been discon-
tinued and should have been discarded.

B Individuals’ personal clothing was stored in a
locked clothing room rather than appropnately
placed in the individuals’ dressers and wardrobes.
Ths practice appeared to be the norm for nearly
all individuals in Building 11 and for most in Wing
B of Building 1.

B The number and nature of environmental prob-
lems in Building 1 suggested a need for more care-
ful monitoring of conditions. In particular, Com-
mission staff were concerned by the condition of
bathrooms, evidence of vermin and roach infesta- -
tions and the presence of smears of blood permit-
ted to remain on walls in the day room and a
resident’s bedroom.

B Commussion staff found ADL kits on several units
which either lacked any toothbrush or contained
a badly worn toothbrush needing replacement.

Many of the deficiencies were corrected at the time of
the visit. The Commission received a plan of correc-
tion and the remaining problems were addressed within
one month. BFDC plans on closing Building #1 in the
near future and relocating individuals to newly reno-
vated units on the campus.



Insisting on Accountability in
the Community: Following the
Money, Following the Clients

here are specific institutional arrangements in New York State to -

facilitate program formulation and execution and to ensure, or

attempt to ensure, accountability for the receipt and expenditure

of public funds for services to its mentally disabled citizens. Need-

less to say, there are very great differences in the nature of these

systems but all are intended to make certain that programs serve
thelr public purpose and are administered legally and in conformity with execu-
tive and legislative intent. Thus, accountability, or the obligation to measure or
assess one’s acts, carries with it a duty to ensure that public monies have been
spent for public purposes. '

During 1993-94, the Commussion has assessed the custodianship of monies and
assets by various providers as well as the systems that should control the direction
a program should take. By looking at problematic agencies, the Commuission has

~ been able to determine how well they have been monitored and, if not, how and
why the oversight systems have failed. In those instances where problems did not
appear to be isolated in nature, the Commission expanded its reviews and recom-
mendations to include the systemic issues.

At the same time, the Commission has in place a quality assurance system to assist
individuals and families on a case by case basis. Calls for assistance are addressed,
and when 1t 1s determined that serious problems or deficiencies may be present,
in-depth investigations are conducted.

- The Commission routinely receives reports of alleged adult abuse from mental
hygiene institutions and comimunity settings. During the reporting period, 4,714
such instances were reported. Some typical cases are illustrated in the narratives
below. ‘
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The Case of Community
Living Alternative, Inc.:
“Take the Money and
Run” in Group Home
Operation

Group Home Operator Takes
the Money and Runs

he Commuission report (Missing Accountability:

The Case of Community Living Alternative, Inc.,
June 1994) describes how funds were misappropri-
ated through numerous withdrawals by checks pay-
able to “cash,” much of it allegedly to cover costs in
areas where Community Living Alternative, Inc. (CLA)
was most deficient in providing for its residents. It also
describes how, despite monthly visits by a case man-
ager for the BDSO - the local service office for OMRDD
in the New York City area — and yearly certification
inspections, the agency was permitted to operate a pro-
gram which endangered the welfare of the residents.

The Commussion investigation of CLA began after com-
plaints by family members and staff about chronic
deficiencies in food, household supplies, recreation
activities and facility maintenance were validated.
Later findings included consistent insufficient staffing,
nadequate treatinent planning, fraudulent documen-

The Commiission investigation of CLA began after complaints
by family members and staff about chronic deficiencies in
food, household supplies, recreation activities and facility

maintenance were validated.

tation, failure to meet some residents’ medical and
dental needs, and a generally oppressive atmosphere
in the home. CLAs executive director attributed the
problems to insufficient public funding, despite reim-
bursement of $53,000/year per resident. Commission
requests to review financial records initially were re-
buffed and, on the November 6, 1992 return date of
the Commussion subpoenas, the executive director

padlocked the doors and fled to North Carolina, leav-
ing the 10 clients stranded at their day programs.

Fiscal Irregularities

The Commission investigation determined that the
CLA executive director, who-had a criminal record,
was using a false name and social security number to
conceal his criminal record, and to conceal the fact
that the President of the CLA “Board of Directors”
was his wife. The Commussion found that the board
was a sham, and that this husband and wife team di-
verted approximately $510,000 in public funds and
leased several luxury automobiles. A certified public
accountant (CPA) retained by CLA to perform an in-
dependent audit filed false and misleading audit re--
ports to the State and committed other professional
misconduct.

Although OMRDD had maintained a considerable his-
tory of monitoring and regulatory presence at CLA, its
efforts were neither integrated nor coordinated in a
manner which would ensure detection and correction
of the fraud. A 1981 audit of CLA detected the prac-
tice of checks written to “cash.” Although the agency
agreed to terminate the practice, there was no follow-
up. From 1988 to 1992, this practice increased more
than five-fold.

In 1992, CLA succeeded in a rate appeal to OMRDD
for additional funds to hire more staff, although it failed
to give OMRDD financial data to support the appeal.
OMRDD violated its appeal
processing protocol and
granted the rate increase
anyway, as well as a retro-
active  payment of
$138,798 for the cost of
additional staff CLA had
never hired. The windfall
payment of Medicaid funds subsequently was misap-
propriated mostly through cash payments to the former
executive director. A Commission study of the rate ap-
peals process was subsequently undertaken to deter-
mine whether the flaws which surfaced in the CLA
investigation were symptoms of systemic problems in
OMRDD safeguarding of public funds.



Regulatory and Monitoring
Failures

OMRDD maintained both a monitoring presence in
the residence by the monthly visits of the case man-
ager from the BDSO and conducted yearly certifica-
tion inspections. The case manager’s failure to alert
the BDSO to the significant problems in the quality of
life of the residents at CLA was attributable to his poor
performance and to the minimal expectations placed
upon him by the BDSO. He admitted that his visits
were always announced and usually coincided with a
resident’s quarterly review, Having missed all the en-
vironmental problems; the lack of attention to resi-
dents’ personal care, medical, dental and dietary needs;
the absence of activities; and the nadequate staffing,
the case manager completed a checklist indicating the
residence’s compliance with basic care standards. In
fact, over a two-year peniod, replies to questions on
each resident’s reporting form generally indicated no
problem. (In the few instances where there was a prob-
lem noted, the case manager explained that he had
mistakenly checked the wrong box.) Each of these
checksheet reports was signed by the case manager’s

supervisor who also never made a visit or asked any
questions.

Certification activities at CLA began to reveal signifi-
cant problems in the provision of care and treatment
to residents in 1989. At that point, serious program-
matic deficiencies were cited repeatedly over the next
several years and should have signalled that the pro-
gram was in trouble. Married to the repeat deficien-
cies were plans of correction that promised year after
year that improvements would be made, often nam-
ing the very same people that had failed to make the
corrections the previous year. Reading the plans in se-
quence, one is struck by the minimal effort that CLA
put into the plans and the apparent absence of careful
consideration of the OMRDD staff member giving
approval.

In addition to yearly certification visits and monthly
visits by the BDSO case manager, three OMRDD em-
ployees worked second jobs at CLA. Two of these in-
dividuals admitted that they saw the lack of food and
the roaches in residents’ beds, but failed to report them.
One individual admitted to signing attendance sheets
for meetings she never attended and to not correcting

skims funds

Report: State home operator

Rochester Times-Union
July 7, 1994

Leased luxury cars while clients
ate canned stew
The Assoclated Press

ALBANY - A watchdog agency's
report on a group home for the men-
tally retarded, where operators alleg-
edly skimmed $510,000 in state funds,
depicts state regulators as asleep at the
switch.

The Commission on Quality of
Care for the Mentally Disabled yester-
day cniticized the state Office of Men-
tal Retardation and Developmental
Disabilities for failing to spot trouble
at the group home,

The operators of the Queens home,
Community Living Altemative, leased
luxury cars for themselves while their
clients ate canned stew nightly for din-
ner, the repon said.

“It's a scary thought that in a highly
regulated system that something like
this could slip through,” said Clarence
Sundram, commission chairman.

A spokesman for the state OMRDD
called the case “extraordinarily un-

usual” and said steps have been taken
to prevent similar situations.

Federal law enforcement authori-
ties are looking into the case, Sundram
said. Most of the state money is unac-
counted for, he said.

The residence for severely retarded
adults was operated by Leslie Wright,
who used the alias Les White to con-
ceal from state regulators that the
chairwoman of Community Living
Alternative’s board of directors was
his wife, Kay Wright, the commission
said.

Tipped by the sister of a group
home resident, the watchdog agency
began an investigation in 1992 and
found shoddy facilities. Toilets were
leaking, and the washer, dryer and air
conditioners were broken, the report said.

Frequently, one person was on duty
to care for the 10 retarded residents
for shifts as long as 24 hours, the com-
mission said.

A check of food bills during a Feb-
ruary 1992 inspection found it had

been months since fresh fruit or veg-
etables were bought.

Auditors found that large with-
drawals of state funding, payable to
cash, were made ostensibly to buy
food and supplies.

The Wrights repeatedly appealed to
the state for more funding, even though
it received $53,000 each year per resi-
dent. The state granted $138,000 in
retroactive funding in 1992, despite
getting no evidence the money was
needed, the commission said.

Although unable to account for
much of the money, the commission
was able to tell from motor vehicle
records that the Wright and his wife
leased two late-model Lexus automo-
biles.

The Wrights fled to North Carolina
with financial records on the day a
commission subpoena was to take ef-
fect - padlocked the doors of the group
home and leaving its residents
stranded at their day programs, the
commission said.
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case record information she knew was inaccurate. The
third staff member who held joint employment with
the OMRDD and CLA (a professional hired at CLA
responsible for program planning) reportedly saw no
quality of life issues, but admitted to signing program
plans without ensuring their accuracy or checking to
be sure that they reflected needs identified in the
individual’s functional assessment.

Thus, it was not only the poor performance of any one
of these momtoring functions (fiscal and programmatic)
that allowed the egregious conditions at CLA to occur,
it was also the failure of the staff performing various
functions to communicate effectively and share im-
portant information.

Recommendations and
Corrective Actions

‘The Commission report on CLA recommends statu-
tory or regulatory changes to permit state agencies to
obtain key background and criminal history informa-
tion on program operators, to make CPA’s liable for
negligence in auditing mental hygiene facilities, and to
authorize revocation of an operator’s license when a
program is not operated in a fiscally responsible manner

After CLA was abruptly closed, OMRDD acted swiftly
to obtain a court-ordered receivership, to locate an-
other agency to operate the program, and to place some
residents elsewhere. The Commission has made refer-
rals to various state and federal law enforcement agen-
cies for possible crimes, including misappropration of
medical assistance funds, use of false social secunity
numbers. tax law violations, and possible violations of
public accountancy regulations.

The OMRDD agreed to take the following corrective

actions:

B improve communication and coordination be-
tween OMRDD fiscal regulatory staff and its pro-
gram regulatory staff;

B tghten oversight of the rate appeal and auditing
processes;

B improve the review of the character and compe-
tence of executive directors and members of boards
of directors;

B improve the review of plans of correction submit-
ted by agencies in response to OMRDD inspection
deficiencies and require verification that the cor-
rective measures have been implemented,

B define more clearly the obligations of OMRDD
employees who hold a second job in an agency
doing business with the OMRDD; and,

B implement improved training for case managers.

Consolidated Fiscal
Report Revised

ommission investigations which found significant
fiscal manipulations, misappropriation and out-
nght thefts, invanably also found misleading or inten-
tionally misstated certified financial reports, either in

 the general purpose financial statements or in the Con-

solidated Fiscal Report (CFR) which are submitted to
the mental hygiene agencies. Due to legal technicali-
ties and the fact that the certified public accountant
(CPA) is hured by the facility itself, the CPA is not le-
gally liable to the State for filing negligently or care-
lessly inaccurate reports.

Accordingly, the Commission proposed legislation
which would permit the state to hold auditors liable to
it for negligent acts, in the same way they would be
liable to the facility that hired them. Expenence has
shown there has been little or no deterrent to such
malpractice in accountancy and often the facility of-
ficers directly benefited from or were in complicity with
the accountant, and, therefore, there would not be any
incentive to seek damages from the accountant. In some
cases, the facility might also have been victimized by
its officers and accountants and could not be expected
to make up the lost funds.

The legislation was not passed due to objection by the
New York Society of Certified Public Accountants
(NYSSCPA), but a task force was assembled to study
the problem and to proposed solutions, including to
streamline the CFR. This revised CFR will make CPA’s
more aware of the state’s interests and the possibility
that the CPA may nevertheless be held liable for inac-
curacies that rise above ordinary negligence, e.g., gross
negligence or mtentional misstatement.



Crossing the Line from
Empowerment to
Neglect: The Case of
Project L.I.F.E.

Failure to Obtain Offsets for
Advance Payments

During the Commission’s review of Project L.LFE.,
a not-for-profit agency which operated 60 co-op
apartments for individuals with mental disabilities in
Manbhattan and the Bronx (Crossing the Line from Em-
powerment to Neglect: The Case of Project L.LFE. July
1994), Commission fiscal investigators noted two prac-
tices involving duplicative funding for agency activi-
ties that warranted further study and follow up. Both
of the practices allowed the agency to receive and re-
tain funds collected from third party sources even
though the State was already paying for the services
through regular payments to community residence

providers.

Duplicative Payments for Client Living
Expenses

In the first case, Commussion staff noted that OMRDD
was not recovering advance payments to Project
L.LEE. to cover client living expenses pending their
receipt of supplemental secunty income (SSI) and other
benefits. Because residents receive payments retroac-
tive to the date of their application for benefits, the
failure by OMRDD to recoup these monies resulted in
windfall payments over a several year period of
$300,000 for 37 of Project L.LFE.’s residents. In the
absence of any directive from OMRDD, agency offi-
aals concluded that these monies had to be made avail-
able to residents to spend as they like or conserved in a
“luxury fund.” Thus, even though the State had paid
for the residents’ living expenses pending receipt of
their checks, residents were encouraged to “spend
down” these funds within six months — often on vaca-
tions and luxury items — in order to meet the resource
levels required to remain on SSI.

Because this problem existed statewide and since there
was no legal or regulatory barrier to prevent the State
from recouping its advances, the Commission worked

A Case of Neglect?

New York Newsday
July 13, 1994

By Michael Moss
STAFF WRITER

A group that cares for the mentally
disabled in 60 apartments in Manhat-
tan and the Bronx is facing possible
decertification because of impending
official reports of neglect and failure
to control aggressive clients.

The group, Project LIFE, has sub-
jected its residents to summary evic-
tions, inadequate health care and ne-
glect even when they pose a danger to
themselves and to neighbors, a watch-
dog state commission has found. A
scparate probe raises concems about
management.

The allegations are staunchly de-
nied by Project LIFE in extensive docu-
ments and testimonials from clients’
parents and board members presented
to state officials. But they are likely to
fuel the battle over replacing large state
hospitals and shelters with group homes.

With the number of group home
residents statewide increasing by
1,300 each year, nowhere is the battle
more heated than on the Upper West
Side, where Project LIFE has clients
on Riverside Drive and 96th and 97th
Street apartments.

Favorable news accounts of the
group contrast sharply with the find-
ings of the watchdog state Commis-
sion on Quality of Care for the Men-
tally Disabled, whose report, “Cross-
ing the Line from Empowerment to
Neglect,” was obtained by New York
Newsday in advance of its expected
release next week.

The report alleges that one resident
routinely carried a mzor, another bran-
dished a knife, and oﬂ:crs in the var-
ous apartments exhibited acts of ag-
gression that Project LIFE should
have reported to law enforcement au-
thorities.

Project LIFE executive director
Anita Schwartz denies many of the
commission findings, and says others
were skewed to reflect a philosophy
the group does not share.

“Our people for the most part are
productive members of the commu-
nity,” Schwartz said yesterday. “They
are minimally different from you or L.
There’s risk involved when you push
people toward independence. But it's
not neglect. It's a granting them the
dignity of self-determination.”

Project LIFE is also under investi-
gation by the Quality Assurance arm
of the state Office of Mental Retarda-
tion and Developmental Disabilities.

Schwartz said agency officials in-
dicated they would seek to revoke the
group's certification. “Nothing justi-
fies this,” he said.
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with OMRDD on a policy which was disseminated in
October 1994 that requires retroactive payments to
be considered as resident income and available for the
residents’ living expenses for the months applicable to
the retroactive payments. Implementation of this policy
is expected to save the State $1 million annually.

Duplicative Case Management Payments

While at Project L.LEE., the Commussion’s fiscal in-
vestigators also found that the agency was placing one-
half of all of the Medicaid receipts it received from
Comprehensive Medicaid Case Management (CMCM)
services into a hability account to avoid duplicating
payments already provided by OMRDD for case man-
agement through the agency’s community residence
rate. The CMCM program which was initiated in 1989,
in part to receive Medicaid reimbursement for some
services to residents of OMRDD residential programs,
has grown to $18.6 million by 1994. Even though a
State regulation (in effect until February 28, 1993 when
community residences became partially Medicaid
funded) required providers to “offset” these Medicaid
funds against their commumty residence payments,
OMRDD was neither recouping these funds nor has
there been any directive issued to the agency clanfy-
ing the State’s plan to recoup these monies. Concerned
that other providers might also have monies that should
have been recouped by the State, the Commission has
undertaken a study to take a closer look at the state-
wide implementation of the CMCM program and the
related offset [see below, “Looking Ahead,” p. 71].

Adult Home Initiatives
and Reforms

Adult Home Reforms

uring the 1994 Legislative Session several major

bills were enacted to promote reforms within the
adult homes industry. Many of these reforms were
based on recommendations the Commission made in
its previous studies of adult homes serving a predomi-
nately mentally-ill population (Adult Homes Serving
Residents with Mental lllness: A Study of Conditions,
Services, and Regulation, October 1990; Explotting

the Vulnerable: The Case of HI-LI Manor Home for
the Aged and Regulation by the NYS Department of
Social Services, May 1992). The reform initiatives ad-
dressed such issues as character and competence re-
views, more responsible financial reporting require-
ments, required Department of Social Services audit
and inspection reviews, a quality improvement pro-
gram with financial incentives, establishment of an
adult home oversight team within the Commission, and
provision for advocacy services for residents of adult
homes which serve predominantly mentally ill indi-
viduals informing and assisting them in their rights,

However, because of the State’s current fiscal crisis,
some of the provisions of these reform bills have not
been implemented, including the establishment of an
oversight team within the Commission and the pro-
tection and advocacy program for residents of adult
homes.

(Quality Assurance
in Individual Cases
of Care and Treatment

Care and Treatment Cases

e Commission’s Quality Assurance Bureau (QAB)

has developed a system for empowering individu-

als with disabilities requesting assistance. If at all pos-

sible, requestors are given advice on how to proceed

with their own complaint and are then asked to try to

reach some sort of resolution on their own. Commis-

sion staff were able to assist more than three-quarters

of the 2,000 people who called during the reporting
period in this way.

However, for a significant number of people, additional
assistance from QAB staff was needed. Thus, staff
opened cases for more than 400 of those calling for
help. As in years past, investigations were conducted
into care rendered by Office of Mental Health certi-
fied programs twice as often as in those programs cer-
tified by the Office of Mental Retardation and Devel-
opmental Disabilities, Most often the complainants
were family members,



In about one-third of these cases, only advocacy on
the part of QAB staff was needed. However, in-depth
investigations were conducted in over 250 cases. Seri-
ous deficiencies were found in almost half of these in-
vestigations. As has been noted throughout this annual
report, these deficiencies often reflect not merely iso-
lated problems, but also systemic ones.

Living Conditions

Significant problems in living conditions were noted
in several cases, and in most instances, poor living con-
ditions were also indicative of other serious issues:

B An unannounced site visit to a Western New York
OMRDD certified community residence revealed
that food supplies had dwindled to a one day sup-
ply, and there was no system in place for meal
planning or food purchase. Personal hygiene kits
were not available and no laundry hampers had
been purchased. The Commussion visit also found
that this residential program had developed no
individual service plans, nor had they established
an appropnate incident review system. Following

the visit, the agency agreed to establish a system
for meal planning, purchase hygiene kits, train staff
in incident reporting, revise their incident report-
ing procedures, review staff hinng practices, and
develop a Quality Assurance Committee.

B An anonymous complaint about a state-operated
Individualized Residential Alternative in the
Hudson Valley triggered another unannounced
visit. This visit revealed a long-standing problem
with hot water which at times forced staff to re-
trieve hot water from the washing machine to en-
able individuals to complete their hygiene activi-
ties. Although none of the residents used tobacco,
smoke permeated the residence due to staff smok-
ing. Finally Commission staff discovered that one
individual was not allowed to attend weekly church
services due to a lack of staff. At Commission staff
request, the hot water problem was corrected, staff
are no longer allowed to smoke in the residence,
and staffing patterns were changed to enable this
individual to attend church on a weekly basis.

Quality Assurance Cases

OMRDD
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B An unannounced visit to an OMH certified com-
munity residence in Queens revealed significant
environmental difficulties. Despite the cold winter
winds there was no heat, and windows were imn-
properly installed, making them impassible to lock.
The gas stove functioned improperly, creating a
significant safety problem. The floor in one of the
bedrooms was rough and unpolished, and its oc-
cupant frequently received slivers. In addition,
there was not enough hot water for all residents to
shower. Following the Commission staff visit, the
agency promised to make corrections. A follow-
up visit several months later revealed that the
agency had corrected all of the problems.

Medical Care

Medical care was a frequent problem:

B The parents of a young man at a New York City
psychiatric center complained that their son had
gone blind in his left eye due to a lack of timely
treatment for glaucoma. Commission investigation
revealed that there had been a three month delay
in obtaining an imitial eye exam after a physical
exam detected poor vision in his left eye, Although
this exam revealed the glaucoma, there was an
additional three month delay before he was seen
in a specialty clinic. While this man’s blindness may
not have been preventable, Commission staff
learned that, although his psychiatrist was aware
of his condition following the initial clinic visit, he
informed neither the family nor the treatment team
that the patient was blind in his left eye, and in
fact, falsified records shortly before the Commuis-
sion visit. Following both the Commuission investi-
gation as well as that of the facilty, the facility
implemented plans to test a broader range of pa-
tients for glaucoma, mservice training was pro-
vided to nursing staff, an audit of medical/nursing
care was conducted on this unit, and the psychia-
tnst, medical specialist, and nursing staff (who
falled to document) were disciplined.

B The mother of a Hudson Valley developmental
center resident called the Commission to complain
about poor dental care for her daughter. Staff had
informed the mother that her daughter had a swol-
len jaw and that she was being treated with anti-
biotics. Several weeks later, staff requested that

the mother provide permission for the use of a jump
suit since her daughter was stripping and scratch-
ing her face. Convinced that the cause of this mis-
behavior was tooth pain, the mother enlisted Com-
mission help.

The investigation revealed that once her facial swell-
ing was noticed, the young woman had been treated
with antibiotics. However, because she was uncoop-
erative, no dental exam was completed. In fact, her
refusal to be examined was a long-standing problem.
However, Commussion staff also noted that no x-rays
had been taken for over seven years! It was Commis-
sion staff finding that had the facility been more ag-
gressive In pursuing appropriate dental care for this
young woman, her eventual need for multiple extrac-
tions under general anesthesia may have been avoided.

B [n response to an anonymous request, the Com-
mission conducted an investigation into an inci-
dent in which a mid-state psychiatric center pa-
tient reportedly attempted to strangle a female
therapy aide. The patient had to be physically re-
moved from the employee and restrained and most
likely suffered a fracture and dislocation of his right
pelvis as well as a severe fracture of the right ac-
etabulum (hip bone) as a result of this interven-
tion. The complainant was concerned that this
individual did not receive medical treatment until
twelve days later.

It was the Commission’s overall finding that, although
the patient was not abused by staff, the supervision
provided to him immediately prior to the assault was
inadequate as was the medical care rendered him af-
ter the injury. As a result of the Commission review,
several systemic changes were implemented. The phy-
sicaan responsible for huis medial care resigned, a sys-
tem designed to improve communication between
nurses and physicians has been implemented, and the
agency has begun to work with the local medical cen-
ter to ensure more appropnate services for the psychi-
atric center’s patients who use their emergency ser-
vices.

Discharge Planning

Cases in which inappropnate discharge planning was
the primary problem were also nurnerous during the
reporting period:




B Aformer patient of a Western New York voluntary

hospital’s psychiatric unit complained that she was
discharged from the hospital without medication
or prescriptions, despite the fact that she had been
taking several inedications during her hospitahza-
tion, including the benzodiazepine, Xanax. The
“discharging physician did in fact discharge this
woman without prescriptions or a referral to an
outpatient psychiatrist. In fact, this woman was
rehospitalized just four days later in acute benzo-
diazepine withdrawal. At the Commission’s re-
quest, the hospital reviewed this psychiatrist’s dis-
charges for a six month period to ensure that this
was not a routine problem.

B A father complained that his daughter was inap-
propriately discharged from a New York City psy-
chiatry clinic. Historical matenal indicated that this
woman had a history of multiple psychiatric hos-
pitalizations, suicide attempts, an eating disorder,
abuse of prescription medications, and self-injuri-
ous behaviors. Despite evidence that she was dec-
ompensating and might accidentally kill herself
through drug overuse, she was abruptly terminated
without appropriate referrals to alternative clinics
and without the benefit of a psychiatric evaluation
because she had missed six consecutive appoint-

‘ments over a 13-day period. In response to Com-
mission intervention, the clinic agreed to continue
to provide her services until she was accepted in
another clinic. During one of these clinic visits, she
was deemed to be in need of hospitalization and
was admitted involuntarily to the hospital. Follow-

~ ing Comnission investigation, the clinic’s discharge
policy has been updated and revised to comply
with Mental Hygiene Regulations.

B The daughter of a 76 year-old patient in a New
York City municipal hospital called to complain
that after three months of hospitalization, her fa-
ther was discharged to Hawan without proper dis-
charge planning. Upon arrival in Hawai, her dad
was assaulted and robbed, lived on the streets, and
subsequently was housed in a homeless shelter.
Commission review determined that the man had
resisted the treatment team’s efforts to transfer him
to a state hospital, refer him to a nursing home, or
involve his daughter in treatment planning. He was
adamant about returning to Hawan, although all

community supports previously provided to him
were no longer in place. After three hearings, the
court ordered him discharged and gave the hos-
pital four days to make arrangements. However,
the social work department, believing that the
court order relieved them of all further responsi-
bility, took no action to plan for his discharge, i.e.
did not attempt to link him with residential out-
patient services.

It was the Commission’s finding that the court-ordered
release of this gentleman did not relieve them of their
responsibility to execute a reasonable discharge plan
and that their failure to do so was in violation of both
Mental Hygiene regulation and a recent Appellate
Court decision (Heard v. Cuomo). In response to the
findings, the Commission was assured that in the fu-
ture all judicial discharges will be reviewed by Social
Work Administration to determine the options for dis-
charge, within the constraints, if any, imposed by the
courts.

Restraint -

The Commission’s findings in cases involving com-
plaints of the improper use of restraint found many
violations of Mental Hygiene Law:

B A 62 year-old resident of a New York City ICF
was brought to the psychiatric unit of a voluntary
hospital after she psychiatrically decompensated
at the residence. She presented at the hospital with-
drawn and apparently suffering from auditory
hallucinations. Because of her unsteady gait, the
hospital restrained her almost continuously for two
weeks following her admission. This woman’s sis-
ter complained that since her hospitalization, her
sister had become incontinent and was having
much greater difficulty walking, most likely due
to her prolonged inactivity. Commission staff
helped work out an arrangement whereby the ICF
would provide staffing for this woman while she
was hospitalized, obviating the need for restraint.
Additionally, the Commission review revealed that
hospital staff repeatedly ignored both hospital
policy and Mental Hygiene Law for the proper
use of restraint. In response, several physicians and
nurses were disciplined, all psychiatric department
doctors were reinstructed in hospital procedures
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for restraint, and a quality assurance audit was
conducted.

The parents of a 14 year-old patient on an adult
psychiatric ward of a New York City voluntary
hospital called to complain that, as a result of a
fight with another patient, their son was restricted
to his room for 23.5 hours a day with a guard at
the door. Commission investigation revealed that
the hospital had instituted a room restriction with
one-to-one staffing for this boy, reportedly due to
his aggressive and threatening behavior toward
other patients. Initially, he was only allowed out of
his room for three 15-minute periods a day. His
behavior was reviewed every three days, and ap-
propriate behavior was rewarded with an addi-
tional 15 minutes of “freedom.” However, the be-
haviors which would precipitate the boy’s return
to his room appeared to be very minor infractions
which did not appear to warrant long term re-
striction--laughing or talking loudly, flexing his
muscles, swearing, and arguing over television sta-
tions. Additionally, Commission staff discovered the
hospital had no policy to define the parameters on
the use of room restrictions. At the Commussion’s
request, the hospital has developed and imple-
mented a policy on room restriction.

The mother of an 18 year-old dually diagnosed
young man (mental retardation and mental illness)
complained about the care he received at a New
York City municipal hospital. Commussion review
found that, upon his arrival on the psychiatric unit,
this young man was restrained continuously for
the first sixty hours of his hospitahzation. Over the
first fifteen days of his hospitalization, he was in
restraint 70 percent of the time. He was often not
released at two hour intervals as required by law,
and physician documentation of the need for fur-
ther restraint was at times quite vague. When out
of restraint, this young man was commonly re-
stricted to his room. Commussion staff helped fa-
cilitate a consultation by a psychiatrist from a De-
velopmental Disabilities Clinic which led to changes
in both programming and medication. This young
iman’s restraint was subsequently decreased by

over 90%.

Cases Involving Crimes

The Commission was involved in a number of investi-
gations in which a mentally disabled individual ran
afoul of the law:

B The Commission received a report on a man who
had become seriously mentally ill and, in his psy-
chotic state, stabbed his mother several times. The
police responded and took the man to a NYC mu-
nicipal hospital Comprehensive Psychiatric Emer-
gency Program (CPEP) where he was eventually
admitted. This CPEP made arrangements for an-
other forensic unit to accept this man after his ar-
raignment. However, when the individual was re-
leased to the police, no information relative to his
severe mental illness or his plan for admission to a
forensic unit accompanied him to his initial court
appearance. The judge ordered that the man be
released in his own recognizance. The family hid
his endangered mother and called the Commis-
sion for help.

Commission staff immediately contacted the
hospital and learned of a long-standing procedure
which prohibited the hospital from sending any
clinical information about an evaluated patient in

. police custody to the court. Accordingly, the hos-
pital felt they had done nothing wrong. The Com-
mission found this response unacceptable and im-
pressed upon the hospital the need to take respon-
sible action in this matter. After considerable ef-
fort by Commission staff in coordinating family
and clergy contacts, the man was located on the
street and voluntanly presented himself for ad-
mission.

In response to this episode, the hospital re-
viewed its procedures in handling pre-arraigned
individuals and is developing a plan that would
allow them to send a judge a simple form letter
that informs the court that the individual has been
evaluated and needs hospitalization, outpatient
Services, or Nno Services.

B The Commission imtiated a review of the stab-
bing of a toddler in the head with a pen by a home-
less man who had a history of mental illness and
was living in a shelter in NYC. The media reported
the man had eloped two months earlier from a



state hospital and had been treated and released
from a psychiatric emergency room a month prior
to the attack.

A review of the man’s record at the state hos-
pital revealed that he had been admitted to a mu-
nicipal hospital after kicking a seven year-old girl
in the genital area, expressed homicidal ideation
while hospitalized, and was transferred to the state
hospital because he was considered dangerous.
While in the hospital he remained psychotic and
received no more than limited escorted privileges.
Despite his clear lack of improvement, after his
escape, he was determined by hospital staff not to
be dangerous, and the police were not contacted.
When shelter staff contacted the hospital a month
later, they were not informed that this man was
potentially dangerous, nor were they asked to re-
turn him to the hospital.

The state hospital has agreed to classify any
patient who leaves the hospital and does not have
unescorted access to the grounds to be either a
current danger or unable to care for him or her-
self and thus placed on escape status. This status

By statute, incidents of alleged abuse of adults are
routinely reported to the Commission. During the re-
porting period, 4,714 instances of alleged abuse were

reported.

creates a heightened obligation to search for and
return the patient to the facility. ,

‘I'his man was brought to the psychiatric emer-
gency room about one month prior to the attack,
as he had requested voluntary admission. While in
the ER, he withdrew his request for admission and
asked to be released. The psychiatrist determined
that he was not dangerous and so released him.
When the psychiatrist did call the state hospital in
an attempt to confirm the man’s statement that
he was LWOC from there, she was erroneously
informed he was not their patient. It was the
Commission’s finding that the emergency room
staff should have attempted to contact the shelter
staff for additional historical information.

Monitoring Adult
Abuse

y statute, incidents of alleged abuse of adults are

routinely reported to the Commission. During the
reporting period, 4,714 instances of alleged abuse were
reported. Some typical cases and Commission re-
sponses are listed below.

Sexual Activity Among
Individuals - Capacity to
Consent

The Commission identified a series of incidents involv-
ing sexual activity among participants of an OMRDD-
certified voluntary agency’s day treatment program
and became concerned over the agency’s inadequate
response to these incidents. The agency maintained a
position that, absent an individual’s objection to sexual
activity, the activity is considered consensual, regard-
less of the severity one person’s retardation. Addition-
ally, the agency relied on as-
sessments conducted by an-
other agency in determining
capacity, despite acknowledg-
ing that their opinion differed
from that agency’s determina-
tion. The Commission ad-
dressed these issues with the
agency and received written
assurance that the agency will
now be implementing sexual capacity assessments
which will be reviewed by the Interdisciplinary Team
and update sexuality training for both participants and
staff at the facility.

Supervision — Staff Neglect

The Commission received a report from a state-oper-
ated ICF in the Hudson Valley Region stating that a 75
year-old, severely mentally retarded and diabetic man
had been found wandering along a road near the resi-
dence, attempting to flag down passing cars. The in-
dividual was brought by ambulance to the local hos-
pital and it was at that time staff became aware he
was missing.
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The facility learned through their investigation that the
two staff on duty planned an outing with all eight resi-
dents and that at some point while boarding the van
this individual wandered away unnoticed and was left
behind. A record review revealed the possibility staff
had falsified records in an attempt to obstruct the in-
vestigation The facility recommended disciplinary
action in the form of fines agamst the two staff per-
sons.

Commission staff believed that the details of this case
demonstrated a lack of rehability on the part of these
two staff persons which warranted increased supervi-
sion of the employees — a recommendation made to
the facility. The Commussion also recommended that
the facility consider re-assigning and splitting up these
individuals as an additional safeguard for the residents
of this ICF. The facility responded to the concerns and
indicated that unannounced site visits by the team
leader have been increased and that the schedule of
the residence manager has been changed to ensure
evening hours supervision of the staff. The facility also
agreed with the Commission recommendation to sepa-
rate the two employees and indicated they will no
longer work together.

Improper Restraint

The Commission was informed of an incident at a de-

velopmental center where an individual sustained a -

fracture of the nght humerus following a restraint epi-
sode. During an interview with the staff person who
administered the restraint, he described an inappro-
priate technique and stated that it had been taught to
him when he was first hired in 1984. Although the fa-
cility concluded that the employee had used an im-

proper restraint, the facility found that there had been .

no intent to harm and so imposed a two week suspen-
sion as a penalty. The Commission’s review noted that
the employee had not received SCIP training since his
initial hiring and recommended the facility review their
records to verify that SCIP training and refresher
courses have been completed by all direct care staff.
The facility responded positively and noted that all
employees of the cottage where the incident occurred
were informed that the technique used was improper
and that only currently approved techniques are to be
used in the future.

Sexual Assault — ICF Resident
on Home Visit

The Commission received a report from a privately
operated day treatment program in New York City
regarding an individual who resides in an ICF and who
complained of vaginal pain upon her arrival to pro-
gram. Staff of the day treatment program took her to
the emergency room and called the police. An investi-
gation by the OMRDD Office of Internal Affairs re-
vealed that this young woman had returned from a
weekend home visit to the ICF and had complained of
vaginal pain, but staff did not have her medically ex-
amined. Based on a lack of evidence, the specific alle-
gation of rape could not be substantiated. A

The Incident Review Committee review included a
recommendation for this young woman to be inter-
viewed, using a list of questions prepared with the as-
sistance of a sexuality consultant, upon her return from
home visits, with specific instructions about how to
proceed should any concerns arise. The Commission’s
review noted that the IRC failed to address the prob-
lems with the medical management of this client upon
her return from the home visit. Commission staff also
learned that both the developmental center and the
hospital had had previous concerns regarding the in-
appropriate sexual attention this young woman re-
ceived from her father. She was not receiving any sexu-
ality training. The Commission made an additional
recommendation that the treatment team be more
aggressive in providing sexuality education and train-
ing and requested that the facility review Commission
concerns regarding the delay in medical attention. The
Commission also responded directly to the Office of
Internal Affairs with concerns over the investigative
process. Specific attention was called to the previous
concerns regarding possible sexual abuse and ques-
tioned why certain pivotal interviews with members
of this individual’s family were not pursued.

The Commission received a surprising response from
the DDSO informing us that not only would our con-
cerns not be addressed, the treatment team had de-
cided not to implement the recommendations of the
IRC. The Commission responded by requesting that
this matter be re-opened by the Special Incident Re-



view Commitiee and this was done. The Commission
was informed that its comments and suggestions were
reconsidered and incorporated into the deliberations
of this case. The Committee reviewed their recom-
mendations with the ICF and administrative staff and
formulated an action plan which implemented the
[RC’s recommendations. Additionally, a new policy and
procedure was developed for securing medical care,
with particular attention to nights, weekends and holi-
days.

Escape

The Commission received a report from a downstate
psychiatric center that a male patient was discovered
on the grounds with a broken leg, apparently caused
when he attempted to escape by jumping from a sec-
ond story window. During the review of this incident,
the Commission discovered that this same patient had
been named as the perpetrator in a sexual assault al-
legation filed by another patient. Although that allega-
tion could not be substantiated, a review of this patient’s
clinical record revealed that he had an extensive his-
tory of sexually inappropnate behavior, including an

incestuous relationship with his father, and pedophilia,
which resulted in an arrest and conviction for child
molestation. The Commission also learned that there
had been frequent prior escapes by this patient.

The sexuality issues, particularly with respect to the
frequent escapes, alerted the Commission that there
may be serious problems with the care and treatment
this patient was receiving. The Commission learned
that the treatment team was working on returning this
patient home with his father and questioned the ap-
propriateness of this discharge. A case conference was
held and recommendations were made including
medication changes, attendance in a pre-vocational
group, and remaining on a locked unit with all levels
and passes being reviewed by the Special Release Com-

mittee.

During the follow-up, however, the Commission
learned that, despite these recommendations the pa-
tient was not participating in a pre-vocational group
and all levels and passes were not being reviewed by
the Special Release Committee. The Commission also
noted he was not receiving treatment as a sex offender

Adult Abuse Cases

Private Voluntary Groups
Psychiatric Centers
Developmental Centers
D.C. Community Program
PC. Community Program

Other

I 1990-91
N 1991-92
(J1892-93
Il 1993-94

Total Caseload
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0" 500 1,000 1,500 2,000 2,500

1992-93: 4,712 Cases
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and his father was continuing to visit regularly and
clinicians were continuing to hold discussions with him
about the patient returning home. The Commission
related the concerns to the facility and, as a result, all
of the previous recommendations were implemented.

Additionally, the facility secured specialized sex offender
training for the patient.

Physical Abuse

The Commission received several allegations of abuse,
one wherein a woman victim was noted to have mul-
tiple bruises over her body which looked like whip
marks. The patient identified two employees, stating
one had inflicted the marks and the other had at-
tempted to intervene. The facility investigation sub-
stantiated the abuse and recommended discipline for
the rwo involved employees and the patient was trans-
ferred to the Secure Care Unit of the hospital.

Following the transfer, it was noted that although she
had not experienced any further abuse by staff, the
patient had been the victim of a number of assaults by
other patients due to her intrusive and attention seek-
ing behavior. These serious problems were not being
addressed by staff of the Secure Care Unit. There had
been no amendment to her treatment plan, nor was
there a behavior plan or any other interventions in place
for this patient other than the increased use of seclu-
sion and PRN medications. The treatment plan that
was in place was inadequate and lacked measurable
goals. The plan failed to address several chronic health
problems, such as her underweight status, seizure dis-
order and unsteady gait. Also, despite her clinical record
showing that she had been sexually and physically
abused since age four, no treatment was offered in this
critical area.

The Commission requested that her treatment plan
be revised, and that attention be given to her exten-
sive history of sexual abuse. The Commussion received
her revised plan which established measurable goals

- and addressed her specific chinical needs. Additionally,

the patient agreed to a new course of medication and
was experiencing success with it. After several months
her treating psychiatrist noted she had shown signifi-
cant clinical improvement, was involved in a work plan
on the ward, and had gained some weight.

The Need for Vigilant

Monitoring in Family

Care Homes: the Case
of Joan Stalker

y, over 4,000 individuals reside in OMRDD-
certified family care homes across the state, an
increase of more than 20 percent during the last four
years. As reductions in the populations at state institu-
tions increase, the need grows for placements in the
community which, with some support services, can
approximate the everyday life of non-disabled per-
sons. In exchange for a modest fee to the home opera-
tors, family care residents participate in family and
community life and share in household responsibili-
ties. Family care is intended to provide stable, surro-
gate-family living arrangements for such children and
adults who are unable to live independently, but who
don’t need more structured care and services, and who
would benefit from supervision and training in a fam-
ily setting to increase their abilities and independent
living skills,

The death of a 50 year-old mentally retarded woman,
who lived in a Suffolk County family care home, un-
derscores the need for proper monitoring and support
from agencies which sponsor and certify individuals
who undertake to serve mentally disabled persons. A
Commussion investigation resulted in the home’s clo-
sure, and cited state and local agencies for ineffective
monitoring of the home and failure to safeguard its
residents while abuse allegations were under investi-
gation. State agencies also were cited in the report for
not detecting an overcrowded and illegal family care
home in Suffolk County, where the deceased previ-
ously lived, and for inappropniate discharges from state
psychiatric centers to the home.

Investigation Findings

The Commission, and its Mental Hygiene Medical
Review Board released the report on the May 1992
death, entitled In the Matter of Joan Stalker: A Study
on the Need for Vigilant Monitoring of Family Care
Homes. The Commuission investigation determined:



B autopsy findings revealed severe bruising and a
raging bladder infection, suggesting abuse and ne-
glect by the operator of the family care home where
the woman died.

B despite earlier warnings of possible abuse at the
home, the local sponsoring agency failed to ensure
the safety of its four residents.

B state psychiatne centers improperly discharged
patients to a family care home where the deceased
previously lived, which was only certified for men-
tally retarded individuals. That home’s eventual
closure resulted in the deceased’s move to a sec-
ond home where she died. And

B the state agency responsible for oversight of Long
Island family care homes allowed the first family
care home to operate without detecting the grossly
overcrowded conditions.

The Commission’s investigation resulted in closure of
this family care home by OMRDD, and OMRDD and
the State Office of Mental Health (OMH) have agreed
to use the report as a training vehicle for family care
home-sponsoring agencies throughout the state to pre-

vent similar tragedies. OMRDD also agreed to review
its family care program operations on Long Island.
The report recommended to OMH that Commission
findings concerning improper discharge practices by
State Psychiatric Centers to uncertified facilities be
addressed, as the Commission has recommended in
previous reports [In the Matter of the Jacob Home: An
Uncertified Adult Home Serving Residents with Mental
Hliness, August 1991; Life and Death at New Queen
Esther Home for Adults, June 1993; Falling Through
the Safety Net: “Commuruty Living” in Adult Homes
For Patients Discharged From Psychiatric Hospitals,
August 1993]. A recent OMH directive reminded psy-
chiatric centers in the New York City area of their re-
sponsibility to determine that family care homes to
which patients are discharged are properly licensed
and in comphance with regulations, and directs them
to conduct unannounced visits to ensure compliance.

The Commission report further recommended
OMRDD ensure that its sponsoring agencies:

B swiftly and thoroughly investigate abuse allega-
tions, while maintaining contact to protect home
clients.

Agency Reports Abuses

The Daily Gazette
December 14, 1993

By David Bauder
The Associated Press

ALBANY - A walchdog agency's
probe into the 1992 death of a 50-year-
old mentally retarded woman in Suf-
folk County revealed Monday a series
of breakdowns by agencies responsible
for her care.

The woman, identified by the
pseudonym Joan Stalker by the state
Commission on Quality of Care for the
Mentally Disabled, collapsed and died
on the way to a podiatry appointment
that May.

An autopsy found she had a severe
bladder infection at the time of her
death. There were also bruises all over
her body, suggesting abuse and neglect
by operators of the family care home
sponsored by the Little Flower
Children's Services, the commission
said.

“The tragedy in tis case is not just
the death. The agencies involved ab-
dicated their responsibilities,” said

Gary Masline, spokesman for the
watchdog agency.

Stalker was transferred out of a
Long Island developmental center in
1972 and lived for several years in a
family care home licensed for four
mentally retarded people. The
Wyandanch, N.Y. home was operated
by the Evers family.

But in the mid-1990s, operators of
that home began taking in psychiatric
patients, the report said. Even though
the home was not licensed to care for
the mentally ill, 12 women were
placed in the home.

“Some slept in the basement, and
others in cramped, very hot bed-
rooms,” the report said.

The commission said this situation
went undetected by state officials for
at least six years, despite requirements
that the home be inspected. The home
was shut down by the state Office of
Mental Retardation and Developmen-
tal Disabilities after they were tipped

off to the conditions.

Stalker was then transferred to a
newly-certified family care home in
Suffolk County. Seven months after
the transfer, one of the mentally re-
tarded residents reported that the home
operator had slapped and pushed her
to the floor, the report said.

Little Flower requested a probe by
state officials of the incident, and it
took four months to conclude that the
home operator had injured the resident,
the report said. During the intenim,
Stalker died.

The commission’s investigation
into Stalker's death was inconclusive
about the cause. But it noted that the
home operator gave conflicting state-
ments about the origins of Stalker’s
bruises and said her explanation for not
following up on Stalker's bleeding
bladder “defied belief.”

This second home is also no longer
operating, said Ronald Byme, spokes-
man for OMRDD.
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- cacy program for individuals

B ensure regular, unannounced and comprehensive
visits to homes,

B require visits to ensure that clients who are absent
from their day program due to prolonged illness
have their needs met. And

B advise sponsoring agencies to discuss discipline at
homes with the clients.

Community Volunteer
Advocacy in Group
Homes: Evaluation of
the Westchester County
Ombudsman Program

In Chapter 50 of the Laws of 1993, the Legislature
requested that the Commission conduct an evalua-
tion of the Westchester County Ombudsman Program.
The Legislature specifically asked the Commission to
assess the effectiveness of the program and to com-
ment on the desirability of its replication in other coun-
ties of the state.

The Westchester Ombudsman
Program is a volunteer advo-

with developmental disabili-
ties living in community resi-
dences and community-based
intermediate care facilities
(ICF-MRs) in Westchester
County. The program had
been operating since June
1991 when the first group of
volunteer ombudsman were trained and, as of June 1,
1994, 37 active volunteer ombudsmen were visiting
34 of the community residences and community-based
ICF-MRs located in Westchester County.

The evaluation sought the opinions of the many par-
ties involved with the Westchester program, including
agency administrators and group home managers and
staff, individuals residing in group homes and their
families, and ombudsmen themselves. Uniformly, the

different groups praised the program as valuable in
promoting friendships between individual residents and
ombudsmen and in bnnging “fresh eyes and view-
points” to the group homes and their services.

The evaluation found more mixed opinmon of the
program’s usefulness in identifying quality of care prob-
lems, investigating complaints, and more generally, in
asserting a “watchdog” posture, as contemplated in
the program’s authorizing statute (Mental Hygiene
Law, Section 41.13). Group home managers and om-
budsmen both remarked that ombudsmen rarely en-
gaged in these activities, noting that ombudsmen were
more likely to drop in for an informal visit, bring small
gifts for birthdays, and serve as “informal™ advisors
for individuals who have no involved family. Ombuds-
men, themselves, were quick to point out that their
role was not always an easy one, but that it was a very
rewarding one. Most noted that being a good ombuds-
men required some time, patience, and special con-
sideration for the feelings of group home staff who
sometimes fear that the ombudsmen may be unfair
critics of their daily work. Based on the comments from
the agency administrators, group home staff, and in-
dividuals residing in group homes, it appeared that
most ombudsmen had overcome this challenge.

What is clear is that all counties should strive to de-
velop realistic and manageable strategies to capitalize
on the wealth of volunteer resources in their commu-
nities who can contribute to their community programs
in many ways, but most importantly, as community
friends for individuals they serve.

The Commission concluded that there was much merit
to the Westchester Ombudsman Program, but it was
cautious in advocating for its replication in other coun-
ties. What 1s clear is that all counties should strive to
develop realistic and manageable strategies to capi-
talize on the wealth of volunteer resources in their com-
munities who can contribute to their community pro-
grams in many ways, but most importantly, as com-
munity friends for individuals they serve.




Watching Over the Children

he Commission continues its special role in monitoring services to

children in the mental hygiene system. During the past year, this

role included a study on the practices surrounding the use of psy-

chotropic medications in the treatment of children; an analysis of

children’s deaths reported to the Commission during the period

1989-1993; fulfillment of its statutory role according to the Child
Abuse Prevention Act of 1985, as revised in 1992, to investigate allegations of child
abuse/neglect received by the State Central Register (SCR) on behalf of children
in residential programs operated or certified by the Office of Mental Health and
the Office of Mental Retardation and Developmental Disabilities; a systematic
review of the care and treatment of children during their acute hospitalization and
discharge from psychiatric hospitalization at general hospitals; and, continuing
assistance to families of infants and toddlers (from birth to age three) with disabili-
ties in a special early intervention program.
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Informed Consent:
Psychotropic Meds
and Minors

fundamental protection that must be afforded ev-

ry child in an inpatient psychiatric facility is the
careful prescription, administration and monitoring of
psychotropic medications.
Conformance to prescribing
standards and vigilant mom-
toring must be undergirded
'by a commitment to ensuring
that children’s parents are
truly informed of, and consent
to, the treatment to be pro-
vided to their son or daugh-
ter, especially when powerful
medications are to be pre-
scribed.

the OMH.

A Commussion study of medication practices in the
treatment of children (The Role of Psychotropic Med:-
cation in the Treatment of Children in NYS Mental
Health Inpatient Settings, November 1992) found that
Office of Mental Health policy failed to provide for
this important safeguard in treating children. This
policy failure left the prescription of psychotropic medi-
cations without even the most rudimentary measure
of accountability commonly used in hospital settings
for discharge plans, reports of incidents, or monitor-
ing of persons in restraint or seclusion.

In response to the Commission’s findings, the OMH
agreed to require written informed consent from par-
ents/guardians for the administration of psychotropic
medications to minor children in department oper-
ated facilities. This was a commendable first step, but
it offered no safeguards to the children in private psy-
chiatric hospitals, on the children’s mental health units
of general hospitals, or to youths in residential treat-
ment centers. These modalities treat substantially more
children each year than department facilities. Whle

department facilities serve approximately 2,900 chil-
dren and youths each year, public and private hospi-
tals serve approximately 4,000 youngsters and resi-
dential treatment facilities serve approximately 650
children and youths. Because the children in public
and private psychiatric hospitals/units are being treated
for acute psychiatric symptoms and out-of-control
behavior, they are particularly likely to be medicated
both with standing doses and PRIN/STAT administra-

Effective October 18, 1994, an amendment to Mental Hy-
giene Law requires clinicians to secure the consent of a
parent or guardian or the authorization of a court for the
non-emergency administration of psychotropic medica-
tion to minors in public and private hospitals certified by

tions of medication. Clearly, a/l children in inpatient
psychiatric treatment required and deserved the same
protections extended to children in departmental faclities.

The Legislature agreed with the Commission’s per-
spective and, effective October 18, 1994, an amend-
ment to Mental Hygiene Law requires clinicians to
secure the consent of a parent or guardian or the au-
thorization of a court for the non-emergency adminis-
tration of psychotropic medication to minors in public
and private hospitals certified by the OMH.

The new law also accommodates those situations where
seeking informed consent from the parent of a youth
16 or older would have a detrimental effect on the
minor or where the parent is not reasonably available.
When a parent or guardian of a youth 16 or older has
refused to consent and the treating physician and a
second physician who specializes in psychiatry and is
not an employee of the hospital have determined that
the youth has capacity and the admnistration of psy-
chotropic medications is in the youth’s best interest,
the youth may consent on his/her own behalf.



Analysis of Children’s
Deaths

s children grow, their ability to navigate safely
irough childhood depends in large part on the
presence of informal and formal support systems. Chil-
dren with special needs, such
as children with mental dis-
abilities, are particularly vul-
nerable to health nsks, inad-
equate education, economic
disadvantages, and wearied
families.  Besides the
Commission’s role of investi-
gaung allegations of child abuse and neglect emanat-
ing from residential facilities and providing significant
oversight presence for children with disabilities, the
Commussion has a statutory obligation to investigate
the unusual or unnatural deaths of children who re-
ceive services from the mental hygiene system.

In an effort to further the Commussion’s child protec-
tion role on behalf of children with mental disabilities,

the Commission conducted an analysis of the 340 re-
ported children’s deaths that occurred during 1989-
1993,

The Commission’s study compared the deaths of chil-
dren in mental retardation programs to those of chil-
dren in mental health programs. The children in the

The “trauma deaths” of children led to the further find-
ing that one of every five children’s deaths reported to the
Commission during 1989-1993 were deaths as a result of
accidents, suicides, and homicides.

mental retardation programs were much more likely
to be young children (between the ages of one and
ten), medically frail, hving in an inpatient/supervised
residential setting, attributed to a “natural” cause, and
never the result of either suicide or homicide. How-
ever, almost one of every three deaths of children in
mental health programs was attributed to either sui-
cide or homicide.

Trauma Deaths of Children
1989-1993
[N=340]
Deaths by Natural or
No Known Cause 1 Suicides
81% [275] — 55% [36]
—
-
Trauma
Deaths
19% [65]
Accidents
~a 31% [20]
e
™~ Homicides
~ 14% (9]
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This finding prompted the Commussion to look more
closely at the “trauma deaths™ of children, and led to
the further finding that one of every five children’s
deaths reported to the Commission during 1989-1993
were deaths as a result of aceidents, suiades, and ho-
micides. These children were typically adolescents (be-
tween the ages of 15 and 20), white, male, and outpa-
tients of mental health programs.

From the mvestigations of children’s deaths, the Com-
mission found that often both mental retardation and
mental health program staff were quick to identify
“what went wrong,” but the Commission has contin-
ued to stress the importance of “learning from mis-
takes™ and establishing policies, procedures, and pro-
fessional standards which empower and guide staff in
their mission to protect vulnerable children. The Com-
mission issued the following challenges to provide chil-
dren safe, supportive, nurturing environments:

B |dentify Patterns and Describe the Problem

Many mental hygiene programs and facilities docu-
ment and tabulate information about the children
they serve. Thoughtful analyses of these data of-
ten reveal associations between the demographic
charactenstics of the children served and their clini-
cal charactenistics with various outcome measures.
The ability of mental hygiene programs and fa-
cilities to identify children who are at risk of death,
especially trauma-related deaths, is an important
first step towards reducing this untoward outcome.

B Recognize and Respond to Medical Emergencies
Children’s deaths in mental retardation facilities
were more frequently attnbuted to natural causes
than children’s deaths in mental health facilities.
When problems were identified, however, it was
most often in the area of failure to carry out treat-
ment orders, or failure to recognize and respond
to medical emergencies promptly and appropri-
ately. Underscoring the extreme dependence and
vulnerability of these children with complex health
problems, these concerns reinforce the need for
well-trained and ever vigilant staff carrying out
their treatment regimes.

B Reduce Trauma Deaths

Although all children are at nisk of accidental
deaths, the higher nsk of children in the mental

hygiene system for trauma-related deaths, espe-
cially suicide, warrants special attention. For a child
whose judgment is impaired, life is in turmoil, and
support systems are weak, assessments of suicide
risk potential and environmental or social circum-
stances which may facilitate suicide may be life-
saving tools.

B Sirengthen and Support Families

Help prepare, equip, and support families who
may already be stretched to their limits, in raising
children with mental disabilities.

Monitoring Children’s
Care/Abuse

e Child Abuse Prevention Act of 1985, revised in
1992, invested the Commission with the respon-
sibility to investigate allegations of child abuse/neglect
received by the State Central Register (SCR) on be-
half of children in residential programs (except family
care) operated or certified by the Office of Mental
Health and the Office of Mental Retardation and De-
velopmental Disabilities.

After a thorough investigation, the Commission must
advise the Department of Social Services whether the
cases should be indicated or unfounded. An indicated
case is one where there is some credible evidence that
the child has been abused or neglected (as defined in
Social Services Law) by the named subject. The
subject’s name is placed in the State Central Register,
pending due process procedures. In a case for which
the Commission recommends unfounding, Commis-
sion investigation has found insufficient credible evi-
dence that the child was abused or neglected or the
abuse or neglect did not fall within the statutory defi-
nition. The Commussion indicated 12% of the 128 cases
it closed during the report period.

The Commussion received these 143 SCR cases, most
from programs operated by OMH, particularly
children’s psychiatric centers and residential treatment
facilities. Reports from OMRDD facilities accounted
for one-quarter of the cases forwarded to the Com-
mission. Sixty percent of the total cases included an



allegation of physical abuse. In investigating these cases,
Commission staff found that many were associated with
physical interventions used with children allegedly dis-
playing threatening or aggressive behavior. Thirty per-
cent of the allegations forwarded to the Commission
alleged that a staff member engaged in some kind of
sexual activity with a child in care. In some of these
cases, the victim'clearly recognized the staff member’s
wrongdoing and his/her own victimization. In other
instances, the child believed herself “in love” with the
perpetrator or saw the activity as at least consensual
and had yet to recognize the exploitation.

These cases, and many of the cases with other kinds of

allegations, illustrate the multiple considerations these

cases raise. The Commission makes a recommenda-

tion to the Department of Social Services (DSS) to in-
dicate or unfound the case, but Commission staff also
work with facilities to ensure that the care and treat-
ment needs (such as sex abuse counseling) of the chil-
dren are met. In addition, Commuission staff use this
opportunity to ensure that policies and procedures are
clear and promote the safety of the children and that
incidents, including the specific allegation under in-

vestigation, are properly reported, investigated and
reviewed. Acting in this broad capacity, the Commis-
sion made recommendations for change in one-third
(48) of the SCR cases. The case examples presented
below illustrate both the kinds of allegations the Com-
mission investigated as well as the variety of recom-
mendations made. '

B It was alleged a staff member in a children’s psy-
chiatric center left a child unsupervised and the
child was later found engaged in sexual activity
with another child. Both of the children were sup-
posed to be checked every 15 minutes (they were
at risk for-escaping and for their sexual behav-
10rs), and it was reported the assigned staff mem-
ber did not complete these checks. The Commis-
sion investigation learned the morning incident
occurred while the two staff members were left
with the responsibility to supervise the 12 children
because two assigned staff arrived late to work and
a third called in sick. In addition, a cottage prac-
tice allowing children to sleep late and miss break-

fast complicated effective supervision, as some

children were in their bedrooms when others were
in the dining area and bathrooms.

Allegations in Child Abuse Cases
July 1, 1993 - June 30, 1994
[N=143]*

Physical Abuse

Sexual Abuse
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Medical Neglect
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*An individual case may have more than one abuse type
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The Commission noted the absence of a coor-
dinated transfer of responsibilities from specific
night shift staff to day shift staff. In addition Com-
mission staff questioned the adequacy of 15 minute
observation checks to prevent the escape and in-
volverment in sexual activity in this “unfounded™ case.

In response, the facility developed a new level
of supervision which requires continuous eyesight
supervision but not necessarily within arms length.
The facility also addressed the systemic problem
of staff tardiness by initiating special audits which
identify staff who are frequently late and/or ab-
sent. The facility also revised the overtime approval
process to identify the name of the tardy staff mem-
ber for whoin coverage is needed.

A 15 year-old patient in a private psychiatric hospi-
tal initially denied she had engaged in a sexual
relationship with a mental health worker as al-
leged. When law enforcement authonities informed
the Commussion they were closing the case because
of the lack of evidence and cooperation, the Com-
mission re-entered the case and interviewed the
alleged victim at the time she was beginning to
realize she had been exploited. She shared infor-
mation regarding the worker’s residence, meet-
ings with the worker outside the hospital, and she
identified persons who could corroborate her story.
The Commission investigated further and found
the information was accurate and “indicated” the
case. Sharing this information with the local dis-
trict attorney, the case was reopened and eventu-
ally the allegation was confirmed, and the worker
was arrested and charged with 3rd degree rape.
He pleaded guilty and was sentenced to five years
of probation.

B A15 year-old female patient of a private psychi-

atric hospital alleged that a male staff member of -
fered to allow her to leave the hospital in exchange
for sex. The Commussion investigation developed
sufficient credible evidence to support her claim
and “indicated” the case. The Commussion learned
that staff had failed to report prior allegations of
the subject’s improper fraternization and physical
contact with other patients. As a result of this in-
vestigation, the hospital staff members were re-
educated about their incident reporting responsi-
bilities. Also during the investigation children in

the hospital told Commission staff they were afraid
to report allegations. The hospital accepted and
implemented the recommendation that the pa-
tients also be trained and counseled to help them
feel safe about reporting incidents.

It was observed during an exam in a local hospital
that a 16 year-old resident of a developmental
center had bite marks and scratches on his back,
raising questions about the adequacy of the su-
pervision he was receiving. When the Commission’s
review of records and interviews of staff failed to
uncover details of the injuries, dates, and respon-
sible party, Commission staff shared extreme con-
cern with the developmental center that severe
injuries of this nature could go untreated and un-
documented for an extended period of time. Com-
mission staff found the facility policy for shift-to-
shift body checks was not being implemented.
Facility staff’s indifferent attitude to the injuries
and their failure to request medical treatment con-
stituted neglect.

Commission staff also found that the facility
staff had failed to conduct a requested three day
food intake study as the child’s weight had dropped
35 pounds in two months time. Commission re-
view also located five other residents who were
losing weight and were well below their ideal
weight range.

In seeking to determine which residents had
biting behaviors Commission staff learned that sev-
eral identified “biters” did not have a behavior pro-
gram to address their aggressive conduct.

The Commuission’s investigation also uncovered
significant staffing problems on the night shift
where usually only two staff were covering the
needs of the residents — of whom 19 of 20 receive
psychotropic medication for behavioral problems.
Similar serious staffing shortages were determined
to occur on the weekends. The facility addressed
all these concerns with a plan of corrective action
but disputed our findings about the staffing levels
citing their OMRDD funding level prevented plac-
ing additional staff on the units. This case was “un-
founded” because the Commission could not de-
termine when the injuries occurred, whether they
were caused by staff or other residents, and which
staff had failed to report them.



B As a result of multiple investigations of inappro-

priate physical restraints at a children’s psychiat-
ric center, the Commuission found that staff were
not receiving adequate retraining in physical in-
tervention techniques and thereby “unfounded”
the case. The Commission questioned the frequent
practice of physically carrying children during
physical escorts. Of equal concern were the com-
ments of the children who reported they didn’t feel
safe when they were restrained because staff didn’t
care if they got hurt.

In response to the concerns raised by the Com-
mission, the facility acknowledged the need to sub-
stantially reduce the use of seclusion and physical
restraint in the hospital. The hospital committed
itself to revising its current program and develop-
ing a hospital-wide behavior modification pro-
gram. In addition, the facility was planning the
implementation of the”psycho-educational
model,” a program being implemented in some
children’s psychiatric centers across the state. The
hospital also targeted 13 staff from the Secure Unit
for extra training in restraint techmques.

While investigating a report that child care work-
ers at an RTF locked a child in a closed corrdor
and failed to remove him for an unknown period
of time, the Commission investigator found the
facility’s policies and procedures regarding
children’s supervision were inadequate. The cur-
rent procedures did not have specific staff assigned
to observe youngsters identified as requiring spe-
cial observation, nor were observation sheets re-
quired to document the supervision. Also, at shift
change there was no formal transfer of responsi-
bility for a child’s supervision. In the absence of
these policies, the case was “unfounded.” In re-
sponse, the facility revised its policies and created
a new category of supervision to address the needs
of children requiring special observation.

The Commission’s investigation of an inappropri-
ate physical escort and restraint of a child on a
psychiatric admitting unit in a county hospital re-
vealed flaws in the hospital incident reporting sys-
tem as an obvious abuse allegation was not re-
ported to the State Central Register. Commission
review also revealed that the hospital had no policy
or standardized curriculum for teaching staff mem-

bers proper physical intervention techniques. Fi-
nally, the Commission learned that the facility in-
vestigation effort was carelessly done and allowed
the three staff involved in the restraint to collabo-
rate on their written statements for the investiga-
tion. ,

The Commission recommended that the hos-

pital establish incident review and investigation

guidelines that would establish a credible process.
In response, the hospital developed policies and
procedures for managing crisis situations, obtained
the services of a certified instructor and scheduled
a 12-hour training course for employees. In addi-
tion guidelines and procedures were established
for future investigations. As in other cases, the ab-
sence of policies and inadequate staff training
formed the basis for “unfounding™ this case.

The Commission investigator of an allegation of
physical abuse in an RTF program observed and

shared with the facility that staff were improperly

implementing a behavior plan to reduce a child’s
1:1 supervision. In addition, among other con-
cerns, the Commussion learned that the facility was
not providing medical exams for all children in-
jured in incidents, including instances of restraints.

The investigation revealed that reasonable su-
pervision was being provided and the child’s inju-
ries were sustained while playing with peers.

The RTF responded that it instituted a policy
following the Commission investigation providing
for an exam of every child requiring restraint. The
facility also reported that after review and revi-
sion of his program, the child in question showed
a significant decrease in his incidents and he no
longer required 1:1 supervision.

The Commuission investigated an allegation of ne-
glect wherein a profoundly retarded child in an
ICF for the multiply disabled sustained a second
degree burn on his foot during bathing. The tub
had a leaking hot water faucet, a condition known
by some staff before the incident. Commission in-
vestigation learned that the facility maintenance
staff had failed to correct a leak in a valve and the
facility’s supervisors failed to modify bathing pro-
cedures when the problem was identified. Com-
mission staff also noted that the procedures used
to address facility maintenance needs lacked ac-
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countability. In sharing this case with the OMRDD,
the hcensing and certifying agency, the Commus-
sion noted that this serious environmental prob-
lem of having hot water lines feed directly to the
bathing areas had resulted in burns to several chil-
dren over the years. As a result of this “unfounded”
case (lack of employee culpability), the local DDSO
awarded a grant to the agency to install new
plumbing to correct the problem.

It was alleged staff left residents of a community
residence unsupervised and a 17 year-old men-
tally retarded resident was physically and sexu-
ally abused by an adult resident. This was deter-
mined to be untrue and the case was “unfounded.”
The investigator identified numerous deficiencies
in the quality of care and treatment provided the
residents. The Commission informed the agency
that a resident’s treatment plans had failed to prop-
erly identify and address his extensive history of
farmihal sexual abuse and another’s sigmificant sub-
stance abuse history. The Commission also noted
that the residence staff had not followed the poli-
cies regarding
search procedures
when the child
eloped, and the
police were not
notified.

As a result of
the Commission
review, the local
DDSO expanded
the membership of
the treatment teams and established a wnitten log
to insure staff concerns were addressed by the
team. Special committees were established to ex-
amine the agency’s service to children and human
sexuality policies. Also, staff received training on
incident reporting and client sexuality and plans
were developed to hire more women to address
gender specific issues of care and treatment.

Acute Psychiatric
Hospitalization of
Children with Develop-
mental Disabilities

In another effort to monitor services to children in
the mental hygiene system during the past year, the
Commission looked systemically at the care and treat-
ment, and discharge of children with developmental
disabilities during their acute psychiatric hospitaliza-
tion at general hospitals. Overall, the Commission
found that general hospitals had a difficult time in
meeting the special needs of these children, especially
in managing their behavior while on the unit, and in
arranging appropriate placements and services upon
discharge. Hospital staff also indicated to Commission
reviewers that their psychiatric units are sometimes
inappropriately used as the placement of last resort
for children with mental retardation.

General hospitals had a difficult time in meeting the spe-
cial needs of these children, especially in managing their
behavior while on the unit, and in arranging appropriate
placements and services upon discharge.

During the Commission’s review of 10 children’s and
adolescents’ psychiatric units at general hospitals, 14
children, out of a sample of 62 children, were identi-
fied as having mental retardation or a developmental
disability. Many differences between the MR/DD chil-
dren and the other children in the sample were identi-
fied. For example, the MR/DD children tended to be
younger and were much more likely to have had at
least one other out-of-home placement prior to their
current admission (72% vs. 46%).




While the MR/DD children were less likely than the
other children to have been admitted to the hospital
due to behaviors related to a conduct disorder (57%

vs. 77%), the MR/DD children were more likely to have

been admitted for psychotic symptoms (36% vs. 19%).
Nevertheless, once admitted to the hospital MR/DD
children were likely to demonstrate more serious be-
havioral problems than other children, and less likely
to evidence psychotic symptoms or suicidal behavior.
For example, the MR/DD children were more likely
than the other children to have currently displayed
aggressive behavior (86% vs. 71%), assaultive behav-
ior (79% vs. 60%) and inappropnate school behavior
(50% vs. 39%).

As a consequence of the MR/DD children’s tendency
to assault or hit another child or staff member during
their hospitalization, these children also tended to re-
ceive more PRN/STAT" administrations of psychotro-
pic medication, and to be restrained. Specifically, MR/
DD children were more likely than the other children
to receive more than 10 actual administrations of PRN/
STAT psychotropic medications (57% vs. 27%) dur-
ing the 30 days prior to the Commission’s review. Staff
more often choose to restrain MR/DD children (43%
vs. 21%), while secluding the other children (0% vs.
21%). Although MR/DD children tended to be the ag-
gressors, these children also were sigmficantly more
likely to have sustained an injury requiring first aid
(36% vs. 17%). :

In addition to staff heavily relying on chemical and
mechanical restraints to manage the MR/DD children’s
behavior, review of the children’s records also indi-
cated that staff were not adept at utilizing treatment
planning to address aggressive and assaultive behav-
iors of the MR/DD youngsters or to protect them from
harm. Although most children’s records of the
Commission’s sample contained current comprehen-
sive assessments and referenced each child’s strengths
and needs, the records of the MR/DD children were
significantly more likely than the other children’s
records in the sample, to have unreasonable or inap-
propriate treatment plans that did not address certain
behaviors or problems, or plans that did not describe
what interventions would be used to address the be-
haviors (50% vs. 21%). Hospital staff also had diffi-

culty with setting up appropnate discharge placements
and services for the MR/DD children in the
Commission’s sample. Record reviews revealed that
the MR/DD children were not as likely as the other
children to have a discharge plan in place (71% vs
94%), and that where there was a discharge plan, it
was unreasonable given the circumstances the child
and/or the child’s family was in, and the lack of of-
fered alternate choices for placement.

Hospital staff reported to Commission reviewers that
children with special needs often presented for hospi-
tal admission with problems that threatened their cur-
rent placements, and that hospitals often accepted these
children with no viable placement options. Neverthe-
less, many of the children’s cases studied by the Com-
mission showed that general hospital staff did not view
their role as involving active placement outreach, rather
they viewed their role as managing the acute psychi-
atric symptoms of MR/DD children.

The lack of effectiveness of the general hospitals’ place-
ment outreach is best reflected in the fact that the MR/
DD children had longer lengths of stay than the other
children in the Commission’s sample. Whereas more
than three quarters (78%) of the children with MR/
DD had been in the hospital for more than six weeks,
less that half (46%) of all the other children had lengths
of stay of more than six weeks.

Early Intervention for
Infants and Toddlers
with Disabilities

A;a result of legislation passed in 1992, New York
tate has begun to develop and implement a state-
wide system to assist families of infants and toddlers
(from birth to age three) with disabilities in obtaining
appropnate services to enhance the development of
their children and support the efforts of families in
meeting the special needs of their infants and toddlers.
The Commission has assisted the New York State De-
partment of Health, which serves as the lead agency
for the program, in the development of a statewide
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Early Intervention Program by promoting the active
involvement of families in this program. One of the
initiatives undertaken by the Commussion has been the
production of a Family Rights booklet developed in
cooperation with parents, service providers, the State’s
Early Intervention Coordinating Council, and the De-
partment of Health. Under the Department of Health’s

New York State affords parents the opportunity to
resolve problems through a mediation program de-
signed to provide parents with a non-adversarial com-

plaint process.

regulations governing this program, each county and
New York City are required to provide a copy of this
booklet to families free of charge. The Commission,
additionally, has taken the lead role in providing cop-
ies of this handbook in braille, upon request, and in
collaboration with the Department of Health, the book-
let has been translated into Spanish. This handbook 1s
designed to help guide parents through the process and
ensure that they are aware of their rights under the
program.

Although the Early Intervention Family Rights Manual
15 an important resource to parents, the Commission
also has reached out to families to provide training
sessions throughout the State to further promote the
active participation of families in the Early Interven-
tion Program. One such effort undertaken in coopera-
tion with the American Indian Health Program of the

Department of Health, is an outreach initiative devel-
oped by the Commission to provide early intervention
advocacy training to Native Americans.

Under the federal law which authorizes the establish-
ment of the Early Intervention Program, parents are
to be provided with a formal impartial hearing system
in order to resolve complaints. Un-
like the federal law, New York State
also affords parents the opportunity
to resolve problems through a me-
diation program designed to provide
parents with a non-adversarial com-
plaint process. In order to ensure that
such services are available, the De-
partment of Health requested the
Commussion, in collaboration with NYS Association of
Community Dispute Resolution Centers, to conduct a
training program for mediators for the Early Inter-
vention Program. The Commission was given primary
responsibility for the development and conduct of the
training sessions with logistical support services pro-
vided by the NYS Association of Community Dispute
Resolution Centers. The training included panel mem-
bers representing parents, county, early intervention .
officials, and early intervention service providers. Three
training sessions were held in New York City, Albany
and Rochester and resulted in a total of 67 mediators
completing the training. In order to ensure the avail-
ability of mediation on a statewide basis, additional
training sessions have been scheduled to be conducted
by the Commission on Long Island and Central New
York.



Protection and Advocacy
in a Diverse System
of Rights and Responsibilities

n 1980, Governor Hugh Carey designated the Commission on Quality of

Care, which had an already established reputation as an independent

“watchdog” agency over the mental hygiene system, as New York’s Pro-

tection & Advocacy agency under federal law. Today, the Commission’s

Advocacy Services Bureau is responsible for the administration of several

federal advocacy programs, each of which serves a special population of
individuals with disabilities.

When Congress passed the various Protection and Advocacy programs, it was mind-
ful that individuals with disabilities are often vulnerable to abuse and neglect and
are often denied their basic civil rights. Congress did not create any new rights for
individuals with mental illness, but acted to ensure that the rights of all individuals
as specified in the United States Constitution, as well as each state’s constitution
and related laws, would be protected.

Administering a network of regional offices, the Commission has a proven history
of protection and advocacy by assisting individuals with disabilities in many ways,
including individual case assistance, technical assistance, and legal representation
through a network of non-profit advocacy agencies.

The reports below summarize accomplishments of the programs over the past
year.
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Protection and
Advocacy for Persons
with Developmental
Disabilities

ore than 23,000 New York State citizens with

developmental disabilities were served by the
New York State Protection and Advocacy for Persons
with Developmental Disabilities (PADD) program this
past year. The PADD program, administered from the
Commuission’s central office in Albany, operates through
contracts with private, non-profit legal services and
advocacy agencies (listed in the appendices).

The services provided by the PADD program include
legal assistance and nonlegal individual advocacy and
encompass a variety of educational and training pro-
grams and special efforts fostering community inte-
gration of persons with disabilities. Among these ser-
vices provided during the past year were: case advo-
cacy services to 2,026 individuals, traning for 8,203
individuals, class action litigation representing approxi-
mately 3,000 persons, abuse and neglect reviews of
4,002 cases, and responses to requests for informa-
tion, materials, referrals, and technical assistance ser-
vices for 3,876 requests.

The following cases provide some examples of the type
of activity and successes achieved in the PADD pro-

gram.

Employment and Educational
Assistance

The Commussion’s PADD legal support unit in New

York City, New York Lawyers for the Public Interest
(NYLPI) was able to assist a group of municipal em-

ployees without having to involve the courts. There .

were two problems facing a group of paraprofession-
als (teacher aides) who were employed by the New
York City Board of Education. First, there was no ca-
reer ladder available to these individuals because their
IEP (individuahzed education plan) special education
diplomas precluded them from taking college level

courses which are required by the Board of Education
for employment advancement. Further, the United
Federation of Teachers union was planning to lobby
the Board for the creation of a separate job title with
lower pay for paraprofessionals with IEP diplomas.

Combining a blend of investigation, preparation for
litigation, negotiation and group organizing, the NYLPI
attorney was able to convince the Board of Education
to discontinue the idea for a separate job title. Then
the Board offered funding to the City University of New
York to set up a program of remediation to prepare
the IEP graduates for college credit courses. It was
clear throughout the negotiation that the requirements
of the Americans with Disabilities Act (ADA) helped
persuade the Board in making accommodations for
individuals, who by virtue of excellent references from
teachers, were “otherwise qualified” for the position.

Reasonable Accommodaﬁon
for a Blind Employee

The Commission’s Protection and Advocacy Program
for Persons with Developmental Disabilities legal sup-
port unit for New York City, New York Lawyers for the
Public Interest (NYLPI) was successful in resolving a
case on behalf of a blind employee of the NYC Human
Resources Adminustration (HRA). The young woman
needed a magnifying device to read and when the HRA
did not purchase it for her, she bought her own device.
Subsequently, the magnifying device was broken and
the young woman again asked for HRA's assistance in
purchasing a new one. HRA failed to recognize that
the device was a reasonable accommodation to the
woman’s disability under the Americans with Disabili-
ties Act (ADA) and NYLPI had to intervene on her be-
half. Through the pro bono assistance of a NYLPI
member law firm, a settlement was reached with HRA.
A $6,000 settlement was agreed upon to cover the cost
of the client’s out of pocket expenses and lost wages.

Assistance in Parochial School
Setting

The Commussion’s new PADD contract office in White
Plains, Westchester/Putnam Legal Services (WPLS)
avoided a possible Church /State issue for a special



avoided a possible Church /State 1ssue for a special
education student who attends a parochial school in
Port Chester, New York. At issue was a parent’s claim
that the Port Chester School District was providing no
services to her child who is designated by the District
as having special education needs. The District con-
tended that the parent chose the parochial school of
her own volition and because of the separation of
Church and State under the Establishment Clause of
the LLS. Constitution, the Distnict could not provide
any services onsie at the parochial school. The mother
counterclaimed that her daughter could not travel,
because of her disability, to either a neutral site or to
the Port Chester public school building. A recent fed-
eral court decision inZobrest ruled that a public school
could send a sign language interpreter to the paro-
chial school and that the individual could be m the
classroom the entire day as long as the interpreter was
not “signing” religious instruction. Citing Zobrest, the
WPLS attorney entered into negotiations with the Port
Chester School District attorney and together they
agreed that an indirect consultant teacher would be
assigned to the child and that this consultant would

assist the parochial school teacher in preparing ap-
propriate plans of instruction for her. As a gesture of
real concern for the education of one of its students,
the parochial school provided a teacher aide at the
parochial school’s expense. No such obligation for pa-
rochial schools exists under either state or federal law.

Housing Assistance

The Commission’s Protection and Advocacy Program
for Persons with Developmental Disabilities Outreach
Office in Manhattan assisted the family of a child with
multiple disabilities to move to adequate housing. The
family was living in an apartment with no heat or
plumbing and the New York City agencies responsible
for finding new housing indicated that the waiting lists
were very long. The family was encouraged to move
in with friends or relatives which would add a further
urgency to the case and hopefully would move the fam-
ily up the list. However, it wasn't until the NYC Pro-
tection and Advocacy Program (NYCPADD) became
involved that the family found a new home. The P&A
staff brought into the case, Sinergia, a generic service

PADD Services

Total N: 23,607

Training
8,203

Abuse & Neglect Review
4,002

Technical Assistance
3,876

Case Advocacy
2,026

Class Action Litigation
3,000

Non-litigation
Group Advocacy
2,500
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the agency administered housing complex. Then
Sinergia, through case management services, assisted
the family in gaining all the appropriate social services,
thus assuring a healthy environment for the child.

Assisting a Homeless Ex-Offender
with Developmental Disabilities

In another homeless situation, the NYCPADD helped a
young man with developmental disabilities who was
recently released from prison. Although his prison
record indicated an 1Q of 42, the State Office of Men-
tal Retardation and Developmental Disabilities
(OMRDD) was reluctant to serve him. Further, the
OMRDD appeared impervious to the fact that he was
living in an abandoned car because his family would
not accept him home upon his release from prison.

After calls to the NYC and Albany offices of the

OMRDD, a place was found for the young man at the
Brooklyn Developmental Center. Additionally, the man
was assigned to a specially trained parole officer who
has had experience in serving parolees with develop-
mental disabilities. This case highlights a very serious
problem involving the release of individuals with de-
velopmental disabilities from prison. These individu-
als are leaving in ever increasing numbers with no
housing, employment or roots in the community. The
Commission has commenced an initiative with
OMRDD, the Division of Parole, and the Developmen-
tal Disabilities Planning Council to address their spe-
cial needs.

Special Education
Residency Issue

The Commussion’s Protection and Advocacy Program
for Persons with Developmental Disabilities legal sup-
port unit in Buffalo, Neighborhood Legal Services
(NLS) quickly resolved a special education residency
issue which might have caused the discontinuance of a
private residential school program for an adolescent
with a dual diagnosis of mental retardation and men-
tal illness. The case came on referral from the Council
on Children and Families and at issue was the legal
residence of the child’s mother who was transient and
homeless. The child had been a resident of the West-
ertt New York Children’s Psychiatric Center and the

staff had sought a more appropriate setting to deal
with the child’s severe self-abusive and assaultive be-
havior. A placement was found at the Chamberlain
School in Massachusetts and tuition payment came via
the North Tonawanda School District which had
agreed with the recommended placement. The par-
ent was living somewhere in the environs of North
Tonawanda and although she had no fixed address,
residency was accepted. However, the mother moved
to somewhere within the Kenmore School District and
when North Tonawanda became aware of the situa-
tion, it notified Chamberlain that North Tonawanda
would no longer pay the $100,000 tuition. The NLS
staff immediately contacted the Buffalo Law School
which had a class action against North Tonawanda on
another issue. This case was incorporated into the law-
suit and as part of the negotiations, North Tonawanda

agreed to continued payment.

Right to Privacy

The Commission’s Protection and Advocacy Program
for Persons with Developmental Disabilities in
Binghamton, Broome Legal Assistance Corporation
(BLAC) resolved an interesting right to privacy case. A
young adult had called into her sheltered workshop
and stated that she would not be going to work that
day. Instead, the woman went out shopping, where
she was observed by a workshop employee. The em-
ployee followed the young woman home and then pro-
ceeded to enter the house and “inspected” every room
including the refrigerator. The young woman’s par-
ents reported the incident to the BLAC attorney who
researched the authority of a private agency to enter a
private home. The attorney wrote a letter to the
employee’s supervisor and the agency’s executive di-
rector indicating that the only agency having author-
ity to investigate any suspicions of neglect or abuse
was the Adult Protective Services of the Department
of Social Services. The executive director apologized
to the family.

Move of Special Education
Students Thwarted

The Commission’s Protection and Advocacy Program
for Persons with Developmental Disabilities in



Plattsburg, North Country Legal Services (NCLS)
thwarted a wholesale move of special education stu-
dents from their Board of Cooperative Education Ser-
vices (BOCES) program in Malone to the Salmon River
School District. At issue was the fact that many stu-
dents were going to be moved from their home school
and there was no consideration for each student’s in-
dividual education plan (IEP). The NCLS attorney
notified the committee on special education (CSE)
chairperson of the potential violation of state and fed-
eral laws. The parents were very concerned about the
uprooting of their children from familiar surroundings
and by the fact that the move allegedly was necessary
because of a population influx in the Malone school.
The special education students had to be relocated to
make room for their typical education peers. To the
parents and their attorney, such treatment was dis-
cnminatory and in possible violation of the Americans
with Disabilities Act (ADA). As a result of PADD inter-
vention, the students were not relocated.

Community Placement

The Commission’s Protection and Advocacy Program
for Persons with Developmental Disabilities (PADD)
legal support unit in New York City, New York Law-
yers for the Public- Interest (NYLPI) negotiated the
community placement of an individual with develop-
mental disability who has a severe behavior disorder.
Working with the Committee on People with Behav-
ioral Challenges of the Commissioner’s Task Force on
Willowbrook, the Institute for Basic Research and the
Comumnissioner of the Office of Mental Retardation and
Developmental Disabilities (OMRDD), the NYLPI at-
torney was able to secure a pilot program for his client
which eventually may serve eighteen other individu-
als with a similar disorder. Like the individuals pres-
ently represented inJohn S v. Cuomo and in the Ben-
Jamin B v. Webb case, this client lived in a psychiatric
hospital for years because no community residence
could accommodate his behavior. Such a community
facility would be a desired goal for many of those class
members and everyone awaits the evaluation of the
pilot.

Protection and Advocacy

for Individuals with
Mental Illness [PAIMI]

he Protection and Advocacy for Individuals with

Mental Illness (PAIMI) program in New York State
is a federally funded program which provides New York
State with both expanded abilities within the Com-
mission to investigate reports of abuse and neglect of
individuals with mental illness and with the availabil-
ity of a statewide network of regional offices which are
equipped to provide eligible individuals with an array
of legal and non-legal advocacy services. Additionally,
outreach, education and training, and technical assis-
tance--as well as information and referral services—
are available both from the Commission and from re-
gional offices within the PAIMI system.

Since its inception in 1987, the PAIMI program has
served approximately 80,000 persons through a com-
bination of individual advocacy services, class action
lawsuits, systemic advocacy initiatives, and education/
traiming/outreach projects. During the past year, the
PAIMI program served over 8,000 individuals, includ-
ing 1,800 individuals in case advocacy, 800 persons in
non-legal group advocacy services, 1,566 individuals
with information and referral services, and 4,700 in-
dividuals in education and traiming activities. Examples
of case activities and outcomes are listed here.

Lack of Sign Interpreter
Addressed

New York Lawyers for the Public Interest, Inc. repre-
sented a deaf woman who sought emergency psychi-
atric hospitalization in a New York City public hospi-
tal and who was provided with no sign interpreter for
four days, at which time an interpreter was provided

only to secure her agreement to transfer to another hos-

pital. The first facility apparently made no effort to
use its mght and weekend procedure to secure an in-
terpreter through the hotline provided by the New York
Society for the Deaf.
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A complaint had been prepared, but prior to filing, the

PAIMI attorney reached a settlement with the New York

City Health and Hospitals Corporation (HHC), which

proposed to change its policy to add meamngful alter-

natives to its current procedures for securing interpret-

ers when it is unable to meet the need during nights

and weekends. Another part of the agreement is that
HHC will provide broad-based staff training regard-

ing this new policy, to assure that staff are informed of

alternatives.

Discriminafory Inquiries
in Application for NYS Bar Exam

The Mental Disability Law Clinic at Touro College was
contacted by a third year law student to complain
about a question on the Character and Fitness portion
of the application for admission to the Bar in New York.
The questionnaire required all applicants to state
whether they had received any inpatient treatment for
mental health or substance abuse conditions since the
age of 18.

The Law Clinic together with New York Lawyers for
the Public Interest, Inc. wrote a letter to the NYS Of-
fice of Court Administration stating that the inquiries
violated the Americans with Disabilities Act. The letter
also requested that OCA rewrite the questionnaire in
order to avoid litigation. '

The Office of Court Administration has agreed to re-
vise the questionnaire to comply with the ADA.

Transition Programming
Addressed for Young Woman

North Country Legal Services, Inc. continued its tire-
less and consistent advocacy on behalf of a young
woman who turned 18 years old this year. NCLS has
assisted this client previously when she was refused
Clozaril by a state psychiatric center due to her young
age even after it was recommended by her treating
psychiatrist. In the years since that problem was solved,
she improved and was able to move to a residential
treatment facility outside of her home region.

New York State

Individuals Served Since 1987

PAIMI Services

Service

Individuals Served

Individual Case
Assistance

13,000

Traihing and Technical
Assistance

28,000

Advocacy

30,000

Information and Referral

8,500




This year, NCLS was contacted again by the young
woman’s guardian regarding the need to develop a
local special education program. Although local school
programs agreed that it was time for her to come back
to her community and continue her education, no tran-
sition plan had been developed with the facility where
she resided, which was several hours away. After the
PAIMI program’s involvement, coordination and tran-
sition planning occurred in a more orderly way and
the dlientis now receiving services in her home community.

A lingering issue yet to be addressed for the young
woman is the lack of interest or unwillingness of many
local psychiatrists who accept Medicaid to prescribe
her Clozaril, which she still needs to maintain her level
of functioning. At the end of this reporting period, she
continued to receive her medication and psychiatric
monitoring from the psychiatrist at her previous resi-
dential program, which is more than 200 miles from
her home.

Hill-Burton Funds Obtained to
Pay Hospital Bill

Disability Advocates, Inc. assisted an individual who
was unable to pay a bill from a private psychiatric
hospital in the amount of $18,000. The client stated
that the hospital had assured her upon her admission
that insurance would cover her bill. She was unsble to
pay this large sum out of a weekly salary of only $200.

DAI negotiated with both the hospital and their collec-
tion agency regarding this problem. The hospital ini-
tially refused to use Hill-Burton funds to pay the bill
because it claimed that the client had not cooperated
by applying for Medicaid. DAI discovered that the cli-
ent had indeed made an application for Medicaid, but
had been denied. The hospital ultimately agreed to
DAI’s request to suspend collection activities and will
utilize Hill-Burton funds to cover this bill. The client
has no responsibility for any payment.

Client Reimbursed for Lost
Property

An individual was admitted to a local community hos-
pital in Saratoga Springs and later transferred to the
Capital District Psychiatric Center. In both of these

facilities, her personal property was misplaced by staff

and was no longer available to her. Disability Advo-
cates, Inc. successfully negotiated settlements with both
hospitals so that their client was reimbursed appro-
priately for all her losses.

Community Placement
Achieved for Elderly Client

Neighborhood Legal Services, Inc. assisted an elderly
resident in a psychiatric unit who contacted the PAIMI
program because he both needed and wanted to be
placed in a supportive community placement. In or-
der to obtain such a placement, this client needed to
get to funds available in his bank accounts, but due to

the fact that he had a disinterested individual acting
as his Power of Attorney, this had been a. problem for.

him and his social worker.

PAIMI assisted the client in gaining access to his funds
and he has since found a placement in an adult home,
which was his goal when he contacted the program.

Youth Obtained Appropriate
Educational Services

Neighborhood Legal Services, Inc. developed a suc-
cessful advocacy initiative related to educational ser-
vices from a home school district in Matter of K.L. This
adolescent had a history of psychiatric hospitalizations
and emotional problems and was released from resi-

dential placement last spring. Prior to the residential

placement, the local school’s Committee on Special

Education had refused to classify the child and he had '

not done well in school.

NLS was successful in 6btaining CSE classification for

the 1994-95 school year as well as the placement that .
. KL. desired. He was placed in a classroom for emo-

tionally disturbed children, with a resource room place-
ment one period per day, and was also provided with
counseling services.

Access to Peer Advocate Assisted

Legal Services of Central New York, Inc. assisted an
individual who had been refused the presence of a peer
advocate to be present at the individual’s treatment
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team meeting. The PAIMI attorney advised the facility
about Mental Hygiene Law 33.02 (a)(11), which pro-
vides an individual with the right to have an advocate
accornpany a patient to such a meeting. After the fa-
clity had been informed, it allowed the advocate to
attend the eeting, as requested by the client.

It is an interesting sidelight to this individual case that
the section of Mental Hygiene Law referred to was
added by the Legislature within the last two years and
was suggested by the Commission as a result of a rec-
ommendation by the Advisory Council to the PAIMI
program.

Client Assistance
Program [CAP]

he Client Assistance Program (CAP) is a federal

program administered by the Commission de-
signed to help New Yorkers with disabilities secure the
rights, benefits, and programs available to them un-
der the Federal Rehabilitation Act. The Commission
and its statewide network of participating CAP agen-
cies assists individuals with disabilities secure quality
vocational and other services related to employment,
education, transitioning from school to work, and self-
support.

Advocacy and support services for individuals receiv-
ing State-administered vocational and related services
are fundamental to the CAP mission. Through these
services individuals with disabilities are aided in ne-
gotiating an often intimidating service system to achieve
meaningful employment and to promote independent
hving.

While the Commission continues to be proud of CAP
efforts for system-wide reform, individual advocacy
remains the most vital aspect of CAP activity. As a re-
sult of these services, consumers are aided in riegotiat-
ing service systems and in pursuing individual goals
and aspirations. The network of CAP offices tirelessly
advance respect for individual rights through a com-
prehensive understanding of vocational service systems,
mediation, and advocacy. Mediation and advocacy are

the primary tools CAP uses to bridge the gap between
consumers and the State’s service delivery system, but
in some extreme circumstances litigation is also used.

In the 1993-94 report period, 1,224 individuals asked
for and received individualized advocacy case services.
In these cases, CAP attorneys and advocates provided
an array of services to resolve disputes between con-
sumers and federally funded vocational and related
service programs. Again, CAP has been highly successful
in achieving resolution of issues for consumers of ser-
vices, with 96% of the cases resulting in a decision to
the consumer’s satisfaction.

Listed below are typical CAP case examples.

VESID Access to Technology

Mr. V. 1s a thirty-five year-old VESID consumer who
contacted CAP when he was informed by his VESID
counselor that no vocational options were available to
him as a result of his multiple sclerosis (MS). CAP has
experienced a pattern of resistance in the Long Island
region to VESID support for individuals who experi-
ence MS.

When Mr. V. contacted CAP, he was seeking assistance
with the purchase of a computer system which would
enhance his prospects for home-based employment.
Mr. V. successfully utilized his contacts with several
small businesses to secure offers of part time home-
based employment providing accounting and book-
keeping services.

Mr. V. had extensive experience and training in ac-
counting, bookkeeping, and income tax preparation.
CAP supported Mr. V. in his contention that a com-
puter system and supplies would dramatically enhance
his marketability.

Following nearly a year of negotiations with the VESID
counselor and supervising counselor, Mr. V. was able
to obtain the computer system and supports. Mr. V. is
currently performing well in his home-based employ-
ment.



VESID Consumer Choice in
Training and Placement

Mr. E is a twenty-one year-old VESID consumer who
has cerebral palsy and a learning disability. He was
uncomfortable with a segregated clerical training pro-
gram recommended by VESID and contacted CAP for
assistance. Mr. F. expressed senous reservations about
participation n the training site recommended by

VESID.

Through mediation and negotiation with the VESID
counselor, CAP was successful in advancing Mr. F's
placement in a supported employment setting. CAP
was also instrumental in securing transportation ser-

vices for Mr. F.

The supported employment setting was complemented
with additional socialization training in the work envi-
ronment. CAP also referred Mr. E for recreational pro-
gramnming and assisted him in applying for the Office
of Mental Retardation Developmental Disabilities Med-

icaid waiver program. Waiver eligibility will sigmfi-
cantly enhance the availability of related services avail-
able to him. Mr. F is currently on a waiting list for the
Medicaid waiver program and is engaged in several
ongoing recreational activities.

With support, Mr. F. pursued a Department of Labor
job lisung for an administrative services position at a
major corporation. Mr. F. is currently employed as a
clerk performing computerized mailing functions.

VESID Home-Based Employ-
ment Administrative Review

Ms. L. is a forty year-old VESID consumer who is
highly skilled and has multiple sclerosis. Ms. L., who
holds a Master’s degree from Harvard University, was
seeking CAP & VESID assistance with home-based self-
employment as a psychologist and art dealer. VESID
had approved a self-employment plan, but failed for
some time to provide her with several services includ-
ing home modifications, computer equipment, and

CAP Services

Total N: 9,308

Persons Trained
4,064

Information & Referral
2,523

Inidividual Cases
1,224

Technical Assistance
1,497
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training. The delay and Ms, L.’s inability to engage in
employment had placed the family in extreme finan-
cial difficulty.

CAP representation at an administrative review turned
into a very constructive forum with VESID apologiz-
ing for the delay and attempting to assist with the
farmly’s immediate financial hardship.

The home modifications were completed, the com-
puter purchased and, home-based computer training
was arranged. Additionally, VESID immediately placed
her in a civil service job as an investigator of social
service cases to assist her in resolving an immediate
financial crisis. CAP played a key role in initiating ac-
tion, which resulted in this successful outcome.

VESID Small Business Assistance

Mr. B. 1s a VESID consumer who has severe asthma
and imtially contacted CAP for assistance in starting
his own limousine business, He was told by VESID
that he had to submit his plan to VESID and then to
the Small Business Administration (SBA) to see if they
would endorse his plan.

Mr. B. displayed a high level of frustration and anger
indicating “everyone is giving him a run-around.™ Mr.
B. indicated VESID had initially informed him that
VESID self-employment funds could be utilized to
defray costs associated with the purchase of a limou-
sine. Upon further investigation VESID stated they are
restricted by state law from contributing to the pur-
chase of any vehicle. Mr. B. was so upset he would not
deal with anyone in the local VESID office. He con-
tacted the VESID district office and requested the
manager serve as his counselor. A new VESID counse-
lor was assigned and the district office manager com-
mitted to close supervision of the case.

CAP served as a mediator for Mr. B. during this period
of time. Mr. B. turned to CAP with every development
in his case and VESID interaction. Typically, Mr. B.
was airing his ongoing dissatisfaction with VESID and
related service providers.

Following nearly a year of negotiations, VESID ruled
that self-employment sponsorship would be made

available to Mr. B. to defray business expenses other
that the vehicle purchase if he was approved for a Small
Business Admimnistration loan for which he had applied.

In that the VESID funding for self-employment is pro-
vided in the form of a state voucher, CAP was called
upon to assist in negotiations between Mr. B and an
insurance agent who was reluctant to accept the vouch-
ers. Following much determination and CAP/VESID
support Mr. B.’s limousine service is now thriving,

VESID Voice Recognition
Computer Equipment

Mr. H. is a twenty-two year-old VESID consumer with
cerebral palsy which significantly limits his fine motor
coordination. Mr. H. contacted CAP for assistance in
securing a voice-activated computer he contended
would significantly enhance his ability to complete pre-
law college studies. VESID had sponsored Mr. H. for a
poorly administered technological evaluation. The
evaluation was conducted in 10 minutes and utilized
antiquated computer equipment. The findings of the
evaluation indicated Mr. H. was not a candidate for
the voice-activated technology.

CAP exposed the flaws in the administration of the
original evaluation by securing a university-based
speech therapist to cnitique and document the short-
comings of the evaluation. VESID agreed to a second
technology assessment which was properly adminis-
tered utilizing state of the art technology and lasting
approximately two hours. Mr. H. was found to be an
excellent candidate for voice-activated equipment and
VESID purchased the Dragon Dictate voice recogni-
tion system. Mr. H. is presently receiving training in
the use of his computer technology and is continuing
with his studies.

VESID Transition
from School to Adult Life

Family members onginally called CAP to assist in Mr. .
D.’s transition from high school to adult life. Since Mr.
D. is very limited physically as a result of cerebral palsy
and has below average intelligence, the family feared
he would be placed in day treatment and forgotten.




Mr. D. was interested in pursuing supported employ-
ment, was highly motivated, and had consistently dem-
onstrated a positive attitude.

CAP was instrumental in assisting the family in nego-
tiations with VESID, and they expressed concern that
little progress would have been achieved without CAP’s
ongoing assistance.

As a result of CAP’s intervention, Mr. D. and his family
were connected with an array of services, including a
comprehensive neuropsychological exam initially re-
sisted by VESID, and an appropriate diagnostic voca-
tional evaluation. Mr. D. also underwent a driving
evaluation which unfortunately concluded that he is
incapable of driving. A technology evaluation was un-
dertaken and VESID committed to supplying a
voice-activated computer if indicated for a job place-
ment.

Following direct meetings with CAP, the VESID coun-
selor, and family members, the VESID counselor ulti-
mately listed Mr. D.’s vocational goal as supported
employment, instead of sheltered employment.

CAP referred Mr. D’s family to the local United Cere-
bral Palsy (UCP) which administers a Medicaid Waiver
Program supporting a range of related services includ-
ing family respite. With supported employment as a
goal and as a participant in the Medicaid Waiver Pro-
gram, Mr. D. has been involved in a habilitation day
program at the UCP facility. Up to two or three times
per week, he is also involved with specialized training,
both in a separate area of the facility and in the com-
munity. Presently, he has chosen to complete his GED
and enhance his independent living skills. He thinks
he would like a job as a receptionist with the assis-
tance of a voice-activated computer or to go on to col-
lege. At the moment, he is very satisfied that progress
is being made and feels quite hopeful that he will reach
his vocational goal.

Mr. D’s services have been further complemented with
his participation in self-advocacy training, summer
camping, and wheelchair sports. The family is also
active on the local Fatily Support Consumer Council.

Mr. D. and his family are confident that prospects for
the future are considerably brighter then when they
embarked on the transition process and know CAP
remains available to assist them.

VESID Eligibility Denial
Administrative Review

Mr. C. is a VESID consumer who has diabetes and is
recovering from alcohol and substance abuse. He con-
tacted CAP following a notification from VESID that
he was ineligible for VESID services. Mr.C. was em-
ployed part-time and VESID had interpreted this ac-
tivity as a demonstration that “no impediment to em-
ployment” exists in his case.

Mr. C was engaged in marginal employment which
was inappropriate given the nature of his disabilities.
He was working the midnight shift in a residence where
the consumers were actively abusing drugs and alco-
hol. The work hours also prevented him from attend-
ing Alcoholics Anonymous meetings, which was the only
form of treatment he could afford.

Mr. C. was seeking support for further schooling lead-
ing to a career as an accredited alcoholism counselor
(CAC), and was anxious to leave his current working
environment.

Repeated attempts on the part of CAP to negotiate a
resolution to the case were met with considerable re-
sistance on the part of the VESID personnel involved.
Mr. C choose to pursue an administrative review with
CAP representation and he was determined eligible for
services.

In a subsequent meeting with his VESID counselor,
Mr. C. was again told he was ineligible for services
despite the administrative review decision. Once CAP
affirmed his eligibility status, VESID questioned the
appropriateness of Mr. C.’s vocational goal.

Following an extensive effort on the part of CAP and
Mr. C., the VESID counselor was satisfied that Mr. C.

« was a viable candidate for employment in the field.

Mr. C. was ultimately provided with a choice between
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CAC training or college sponsorship leading to a de-
gree in as a clinical social worker.

CBVH Access to Technology

Ms. P is a Cornmission for the Blind and Visually Hands-
capped (CBVH) consurner who stated that her exten-
sive experiences with CBVH had been negative. Ms. P.
is intent on working in the rehabilitation field and was
completing a paid internship in rehabilitation teach-
ing when she contacted CAP.

Ms. P was seeking CBVH support for adaptive tech-
nology and college sponsorship to complete her final
year of undergraduate studies. Ms. P’s ultimate goal is
to complete a Master’s degree in rehabilitation. There
was disagreement over whether Ms. P’s employer or
CBVH was responsible for the purchase of the com-
puter technology required for her continued studies,
and she also stated that her counselor was not respon-
sive to her needs.

Ms. P’s last job was in a sheltered workshop and CAP
served to assist her in demonstrating her likelihood for
successful employment in rehabilitation. Negotiations
with Ms. P’s counselor resulted in a commitment that
CBVH will purchase appropniate rehabilitation tech-
nology and Ms. P will be able to complete her final
year of undergraduate school at Empire College in the
Fall of 1994. The CBVH counselor also remains open
to fuller graduate studies and sponsorship depending
upon Ms. P’s undergraduate performance in Empire
college.

VESID Consumer Choice
in Vocational Goal

This consumer presented with numerous issues, how-
ever, the focus of her complaint was around her VESID
counselor and her evaluating physician. She felt they
were forcing her into a career path she had no interest
in. The consumer has a B.S. degree in electrical engi-
neering and knows sign language. The consumer’s dis-
ability however prevents her from processing verbal
communication well, though she is very intelligent and
does well in the math and sciences. She stated that
VESID was forcing her toward a career in education:

teaching the hearing impaired. The consumer stated
that she pursued the engineering degree because, “she
could do nothing else.” She wanted to become a mas-
ter gardener, has a NYS landscaping license, and works
as a volunteer in a nursery.

She stated that both her VESID counselor and her
physician told her that her career goals were a step
backward, insisting that they knew what was good for
her. The consumer also refused to follow through with
mental health counseling for depression and accep-
tance of her disabilities.

CAP met with the consumer and the VESID counselor -
to discuss the issues. The consumer stated that she had
difficulty expressing herself verbally, and wanted CAP
support to assure that she got her point across. The
consumer agreed to mental health counseling, and had
her primary physician make a referral. The VESID
counselor agreed to support the consumer’s goal and
will provide a job coach, and employment placement
services when she completes her training.

The PAIR Program

he Protection and Advocacy for Individual Rights

(PAIR) program is a federally-funded legal and
nonlegal advocacy program supported through the Re-
habilitation Act of 1992. Eligible individuals for the
PAIR program are persons with disabilities not eligible
for services from the Protection and Advocacy for Per-
sons with Developmental Disabilities, the Protection
and Advocacy for Persons with Mental Illness and the
Client Assistance programs. Typically persons with head
injuries, persons with mental illness living indepen-
dently, and persons with learning disabilities are eli-
gible for PAIR services. In New York State, this pro-
gram currently serves the New York City region through
a contractual arrangement with the New York Law-
yers for the Public Interest and the Western New York
region through a contractual arrangement with Neigh-
borhood Legal Services.

- During the past year, the New York State PAIR pro-

gram served over 1,400 persons with disabilities, their
families and advocates. Two hundred and seventeen




persons were provided with legal representation or
intensive case advocacy services. Another 108 persons
were given technical assistance in pursuing their rights
while 105 persons were provided with information or
an appropriate referral. Lastly, over 1,000 additional
persons were trained at 33 educational sessions. Of
the persons receiving intensive case advocacy services,
29 persons were ultimately provided with legal repre-
sentation.

The following are examples of the legal and advocacy
cases handled by PAIR staff during the past year.

Empire State Building

In an Americans with Disabilities Act (ADA) complaint
case which received national attention, Helmsley-Spear
(the Empire State Building’s management company)
and the Department of Justice reached a settlement of
a complaint filed by New York Lawyers for the Public
Interest, Inc.’s (NYLPI), PAIR program in January
1992. As a result of the settlement, the Empire State
Building will be made accessible to people with mo-
bility impairments. Under the terms of the settlement,
Helmsley-Spear agreed to correct the problems iden-
tified in the NYLPI’s complaint and to make numer-
ous other modifications. Among the changes will be:
automatic doors and curb cuts in front of the building
to provide wheelchair access; elevator buttons, water
fountains, and ticket counters will all be lowered; and
lower periscopes will be installed on one of the obser-
vation decks.

Housing for Persons
with Mobility Impairments

NYLPI’s PAIR program together with the South Brook-
lyn Legal Services, the Legal Aid Society and the East-
ern Paralyzed Veterans Association filed a class action
lawsuit in federal court on behalf of public housing
tenants with mobility impairments. In Rwera v. New
York City Housing (94 Civ 4366, S.D.N.Y)) plaintiffs
are challenging the failure of the New York City Hous-
ing Authonty to provide enough housing accessible to
people with mobility impairments and to make rea-
sonable accommodations for people with mobility
impairments already living in public housing.

Many of the plaintiffs live in inaccessible buildings with
steps leading up to the entrances and down to the com-
mon areas. The elevators are too small for their wheel-
chairs and often break down. Their kitchens and bath-
rooms are too narrow for them to use. Their bathtubs
and toilets lack rails and grips, and their sinks and
counters are too high. As a result, these tenants de-
pend on others to get in and out of their apartments
and to cook, bathe, and use the bathroom.

Section 504 of the Rehabilitation Act required the City
to make five percent of its federal public housing ac-
cessible by July 1992. This represents at least 5,000
apartments in New York City. The Housing Authority
failed not only to meet the deadline but even to de-
velop a plan for doing so. To date, it has made only
1,200 apartments accessible. Advocates for people with
disabilities have met with representatives from the
Housing Authonity for years to no avail.

Educational Placement

Neighborhood Legal Services represented a very bright
learning disabled high school student who experienced
severe attendance problems. His parent sought place-
ment in a Board of Cooperative Educational Services
(BOCES) program designed specifically for students
with attendance problems. The BOCES program re-
fused to consider him, stating they would not accept

students with disabilities into this program. After PAIR’s -

intervention, the BOCES program reversed its deci-
sion and the student is doing very well in the program.

Tuberculosis and
Least Restrictive Alternative

NYLPI's PAIR program, in conjunction with several
other advocacy organizations, filed anamicus brief for
the defendant in City of New York v. Mary Doe. The
defendant in this case was detained against her will in
a City hospital because she had tuberculosis. Although
she was not yet contagious the City sought an order of
detention because hospital officials feared that she
would not take her medicine if allowed to leave.

Although the Appellate Division affirmed the order of
detention, it adopted the standard urged in the amicus
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brief: that the City may detain a person with tubercu-
losis only if the Health Commussioner demonstrates by
clear and convincing evidence that equally effective,
less restrictive alternatives to detention are unavail-
able or inappropniate. This standard both protects the
public health and safeguards individual nghts.

Hospital Bed

Neighborhood ‘Legal Services, Inc. represented a
woman with an adult oniset severe disability who re-
quired a power hospital bed. At a Medicaid fair hear-
ing appealing Medicaid’s refusal to fund the bed, the
hearing officer ordered a remand and, on review, the
bed was obtained for her.

Public Accommodation

NYLPYI’s PAIR program through a participating mem-
ber firm, White and Case, is seeking a public apology
and a monetary settlement from a Manhattan bar for
violating the rights of persons who use wheelchairs and
who also have visual impairments.

In January 1994, Flo F. and a friend went to the bar to
see a comedian perform. Before arriving, she and he
friend called separately to confirm that the bar was
wheelchair accessible. Both were informed that it was
not: one was told that the bar had steps, the other that
the doors were too narrow. When a friend visited the
bar, however, she found out that it did not have steps
and that the doors were sufficiently wide for a wheel-
chair to pass.

When Ms. F. and her friend arrived for the show, they
asked to be seated near the front of the room so Ms. F.
could see; nstead, they were seated near the back.
Soon afterwards a man who identified himself as the
owner angrily told Ms. F. that she was a fire hazard
and that wheelchairs were not allowed in the bar. He
returned to berate Ms. F. several more times until she
threatened to make a scene. NYLPI has been told by
other callers that the pub makes a practice of discour-
aging wheelchair users from going there.

Public Accommodation - The

Palladium

NYLP!’s PAIR program has filed an ADA‘comp,laint '
with the U.S. Department of Justice against a promi-
nent dance club in Manhattan, the Palladium.

The club, with many public areas inaccessible to wheel-
chair users, has failed to make readily achievable modi-
fications to make it fully accessible and has discrimi-
nated in other ways against visitors with mobility im-
pairments. ‘

NYLPI represents a wheelchair user who attended a
concert at The Palladium in July 1994. The individual
called the club before he bought tickets to the concert
and was assured that the club was accessible and that
he and another friend, who is also a wheelchair user,
would be placed at the front of the mezzanine so that
they could see the stage. When they arrived at the club,
the staff refused to take them to the mezzanine and
instead placed them at the back of the dance floor.
Surrounded by other spectators who were standing
up, the two were unable to see the stage. When they
asked to leave the club, several club employees told
them that the only accessible entrance was backstage.
Since the performer did not allow anyone backstage

 during the concert, the visitors were forced to stay in-

side. They were also told that the only accessible bath-
room was backstage and closed during the perfor-
mance.

An attorney from NYLPI wrote to the management of
The Palladium on the client’s behalf. After hearing
nothing from the club for a month, NYLPI filed an
administrative charge. Afterwards, the club’s manage-
ment offered to give the client a refund for his ticket. It
did not offer, however, to make any changes in the
club’s architecture or employees’ policies, asserting
instead that the entire club was already accessible. At
the client’s request, NYLPI asked the management to
give a tour of the club and has not withdrawn the com-
plaint.




Court Access

NYLPI’s PAIR program has begun a major effort to
improve access to New York City courts for people with
disabilities. These efforts follow up on the Commission’s
study on court accessibility (see above). Through the
Freedom of Information Law NYLPI obtained surveys
from the Commission that were sent to a number of
state and federal courts in New York City. Every court-
house in New York City surveyed by the Commission
had inaccessible features. Many had courtrooms and
jury boxes inaccessible to people with mobility impair-
ments; inadequate signs; and too few sign language
interpreters, auxiliary aides, and communication de-
vices. In fact, most had all of these deficiencies.

NYLPI has written to the clerks or chief administra-
tors of all New York City courts to learn what improve-
ments in access they have made, if any, since the
Commission’s survey was conducted. NYLPI is also
reviewing evaluations and transition plans developed
by agencies under the ADA to determine whether New
York City courts plan to make modifications to im-
prove access.

In Western New York, Neighborhood Legal Services is
representing an adult with a disability (leg amputa-
tion) who has been unable to attend court hearings in
both the city and county courthouses in Batavia, NY
because they are inaccessible. The officials have re-
fused to move the hearings to an accessible location.

Legal Interventions

Litigation remains a tool of last resort in the federal
protection and advocacy programs administered
by the Commuission. Federal statute provides the power
to use legal interventions to protect and enforce con-

stitutional rights. Some of the litigation may involve .

several years of persistence before a successful conclu-
sion is reached. The following are examples of legal

 actions pursued by the protection and advocacy pro-

grams.

PADD Legal Actions

Power Wheelchairs
Czelusta, Hazel, et al. v. Dowling & Chassin

The Commission’s Protection and Advocacy Program
for Persons with Developmental Disabilities in Buffalo,

Neighborhood Legal Services ( NLS) filed suit in

Czelusta, Hazel, et al. v. Dowling & Chassin n the
United States District Court in Buffalo. The suit was
on behalf of several children with physical disabilities
who were seeking funding through Medicaid for power
wheelchairs. In each case, Medicaid had denied the
approval based on the availability of another person
to push the wheelchair to the child’s requested desti-
nation. NLS claimed that this policy is contrary to the
federal Medicaid statute’s requirement that assistance
be given to maximize a person’s independence. Addi-
tionally, NLS claimed that the policy violates Sec. 504
of the Rehabilitation Act and the Americans with Dis-
abilities Act. Settlement was reached for all named
plaintiffs shortly after the filing of the suit. Each per-
son received the desired equipment but the case has
no precedent value. A follow-up case Taylor v. Dowling
and Chassin has been filed as a class action lawsuit
with the hope of receiving a decision which would in-
dicate that it is never appropriate to deny Medicaid
funding on the grounds that a caretaker is available to
push the chair. :

Precedent Setting Inclusion Victory
Mawis v. Sobol and South Lew:s Central School District

After several years of litigation, the Commission’s Pro-
tection and Advocacy Program for Persons with De-
velopmental Disabilities in Syracuse, Legal Services
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of Central New York (LSCNY), was successful in hav-
ing the Federal Court for the Northern District agree
that the South Lewis School District did not meet it’s
burden to show why Emily Mavis could not be pro-
vided a free and appropriate education in a regular
classroom environment. In his decision inMawis v. Sobol
and South Lewis Central School District, Judge
Mc'Curn cited extensively from the recent Obert:
v.Board of Education, 995 F2d 1204, 1207(3rd Cir-
cuit) and Daniel RR. v. State Board of Education 874
F2d 1036 (5th Circuit 1989) Federal Court decisions.
Oberti is described as the seminal “inclusion” case in
which the court interprets the federal Individuals with
Disabilities Education Act (IDEA) concept of “least
restrictive environment” with what the educational
advocates have defined as full inclusion of special edu-
cation students into the regular education classroom.
Judge Mc’Curn ordered the South Lewis School
District’s committee on special education (CSE) to
develop an individualized education plan (IEP) which
will address Emily’s particular educational needs and
which is consistent with the IDEA's mainstreaming re-
quirements. Those requirements indicate that a spe-
cial education student must be afforded a free appro-
priate education meeting the student’s individual and
unique needs which is in the least restrictive environ-
ment. The first consideration for a least restrictive en-
vironment must be integration into regular education
with supplementary support services. Mavts sets pre-
cedent for New York State and has been and will con-
tinue to be cited by a growing number of “inclusion”
advocates.

Slighted Mother and Child Receive

Restitution
Ranalli v. Pantazis

After lodging complaints with the Civil Rights Com-
mission, Housing and Urban Development (HUD) and
the Department of Justice, the Commussion’s Protec-
tion and Advocacy Program for Persons with Devel-
opmental Disabilities (PADD) at the Albany Law School
finally received relief for its housing discrimination
complaint filed with the United States District Court
for the Northern District. In Ranalli v. Pantazis a
mother of a child with Down’s syndrome alleged that
she was barred from buying a mobile home by the
rental agent and owner of the mobile park, Ms.

Pantazis. Further, it was alleged that Ms. Pantazis, upon
noticing that the child with a developmental disability
was looking at himself in one of the mobile home mur-
rors, demanded that he and his mother leave the pre-
muses. The federal magistrate recommended a settle-
ment and ruled that there was a likelihood that Albany
Law School would prevail. A cash settlement has been
offered by the defendants and the final details of a
sealed agreement are in progress.

Request that Federal Judge Enforce
State Review Officer’s Decision

O’Brienv. Carmel Central School District (U.S. District
Court for the Southern District)

Under state and federal laws the decision of a State
Review Officer (SRO) is final and binding on all par-
ties. The only way to annul such a decision is to seek
an appeal in federal court. However, when faced by
an adverse SRO’s decision, the Carmel Central School
District chose to ignore it and continue with the indi-
vidual education plan (IEP) which the SRO invali-
dated. The only option left to the parents, when faced
with the district’s blatant disregard for administrative
procedure, was to seek a permanent federal court in-
junction with the help of the Westchester/Putnam Le-
gal Services Corporation (WPLS), the reglonal PADD
for the Lower Hudson Valley.

At issue was the school district’s desire to change Katie
O’Brien’ fully inclusive education program at the point
of her change to Middle School. The committee on
special education (CSE) determined that Katie needed
to be in a self-contained math class and a resource
room for reading. The parents objected to this change
and asked for an impartial hearing and then a suc-
cessful administrative review to the State Review Of-
ficer. The SRO invalidated the individualized educa-
tion plan (IEP) on the grounds that it violated the “least
restrictive environment” requirement. Further, the SRO
indicated that the school district had seriously misun-
derstood the legal requirement for inclusion by not
properly informing itself of Katie’s needs prior to de-
veloping the IEP.

The WPLS attorney will go to federal court to argue
that Katie will suffer irreparable harm if not included
in a regular math and reading class. What is particu-



larly vexing to Katie’s parents is that she has been fully
included since kindergarten and now Middle School

has magically become a time when Katie must be re- -

moved from her peers.

Final Victory in Tuition
Reimbursement Case
L.A. v. Sobol

The Commussion’s Protection and Advocacy for Per-
sons with Developmental Disabilities (PADD) legal sup-
port unit in Buffalo, Neighborhood Legal Services
(NLS) won a re-filed lawsuit in LA. v. Sobol. This
lawsuit had been formerly Antkowiak v. Ambach which
was instituted in 1985 under the Education for all
Handicapped Children’s Act, now the Individuals with
Disabilities Education Act (IDEA). At issue was the
placement of a school-aged child in a school outside of
New York State which was not on the state approved
hist. The NLS attorney had lost his federal court ap-
peal of the case and was denied certiorari by the Su-
preme Court, thus closing out any further education
law considerations. However, Section 504 of the Reha-
biltation Act claims remained open to allow re-filing.

What provided impetus for the new case was a 1993
Supreme Court decision in Florence County School
Diustrict Four v. Carter. 'The Court held that a parent
could make a unilateral placement to a school not on
the state approved list if the school district’s recom-
mended public placement violated IDEA and the pri-
vate placement was proper under the Act, e.g. followed
the child’s individualized education plan (IEP).LA. v.
Sobol followed the language of Carter and the NLS
attorney, co-counseling with a private attorney, con-
vinced the Federal Court for the Western District to
grant out-of-pocket tuition expenses incurred by the
client for a two-year period.

New York City Takes a Big Step Toward
Full Inclusion
Somoza v. NYC Board of Education

This case brought President Clinton to tears when
Anastasia Somoza asked the President during a na-
tionally televised White House meeting with school-
children, why her sister Alba who is non-verbal and
quadriplegic could not be in a regular classroom with

her. The President indicated that she should be given
a chance to show that she could be educated in a regu-
lar classroom.

Anastasia and Alba are twins who are seriously dis-
abled with cerebral palsy. Girded by such a Presiden-
tial endorsement, the Somozas challenged the New
York City Board of Education for “dumping” Alba in a
regular classroom without training the school staff in
inclusion techmques and without providing the neces-
sary support services. In fact, the family alleged that
both sisters could be included in the same classroom if
given the proper supports. An impartial hearing was
commenced and the family was represented by a pro
bono member firm of New York Lawyers for the Pub-
lic Interest, the PADD legal support urit for New York City.

After hearing testimony from experts on inclusion, by
school officials, the twin’s mother and the sisters them-
selves, the New York City Board of Education agreed
to a settlement. The settlement is considered a land-
mark move by the City to come into compliance with
the inclusion requirements of the Individuals with Dis-
abilities Education Act (IDEA). The Board established
an Office of Inclusion which will monitor the imple-
mentation of the agreement. The settlement includes:

B motonzed wheelchairs must be provided for the
twins during school sessions;

B substitute health aides are to be trained on the girls’
particular health needs;

B the school’s staff will be trained in inclusion tech-
niques by representatives of the Board’s District
Office of Inclusion and by a representative of the
New York State Partnership for Statewide Systems
Change;

B Alba will be given at-home training in her tech-
nology equipment for six hours a week for a mini-
mum period of six months; and

B the girls’ progress will be evaluated periodically
by representatives of the District and the New York
Partnership for Statewide Systems Change.

“This agreement will change the lives of our daugh-
ters,” said Mrs. Mary Somoza. So too will be changed
the lives of the other special education students
throughout the five county New York City area.
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New York City Housing Authority Fails

- to Meet Obligations under Sec. 504 and

ADA.
Rivera et al v. New York City Housing Authority
(NYCHA) and Ruben Franco as Chairperson of NYCHA

This class action lawsuit is brought on behalf of indi-

~ viduals with mobility impairments who reside in or

have applied for housing owned and operated by the
New York City Housing Authonity (NYCHA). The ac-
tion alleges that NYCA failed to provide the plaintiffs
with accessible housing in violation of their rights un-
der Sec. 504 of the Rehabilitation Act of 1973 and Title
II of the Americans with Disabilities Act. Further, the
plaintiffs allege that NYCHA failed and/or refused to
provide accommodations to individuals with mobility
impairments when they requested them; to make a
sufficient number of apartments, common use areas,
and other facilities accessible; to make alterations ac-
cessible to persons with disabilities; and to offer avail-
able accessible apartments to persons with mobility
impairments who reside in or have applied for NYCHA
housing.

Plaintiff Sanchez cannot enter his apartment without
dismantling his wheelchair. Plaintiffs, Rivera, Puerto
and nine others similarly situated cannot enter one or
nore rooms within their apartments unassisted or with-
out risk of hurting themselves or damaging the apart-
ment walls. Stll other plaintiffs suffer daily indignities
because they cannot. enter bathrooms via wheelchairs
and must eliminate bodily waste into chamber pots
and on paper padding. Many of these same plaintiffs
and others are unable to bathe themselves because of
their inaccessible bathrooms and lack of grab bars.
Last, one individual must be lifted precariously by her
ailing father and one other adult into the bathtub be-
cause. NYCHA failed to provide a wheelchair acces-
sible shower.

“T'he PADD legal support unit for New York City, New

York Lawyers for the Public Interest is joined by the
Brooklyn Legal Services Corporation, The Legal Aid
Society, and the Eastern Paralyzed Veterans Associa-
tion in this lawsuit. The public interest law firms await
certification of the class and a tnal sometime n the
new year. In addition, PADD has urged the Secretary
of I1UD to deny the request by the Housing Authority

for further continuation of time to comply with its le-
gal obligations.

PAIMI Legal Actions

Mentally Ill Mother Gains Custody
of Her Child

Disability Advocates, Inc. assisted a mother who has a
diagnosis of mental illness and a history of psychiatric
hospitalizations to regain custody of her daughter. In
the Matter of Jamie G., DAl entered the case to repre-
sent the mother in Family Court proceedings when a
local Department of Social Services sought to extend
the child’s residential placement, using the mother’s
psychiatric history as a reason to deny custody. DAL, in
association with the attorney for the child; successfully

. negotiated a plan for increased visitation and eventual

return of the child to the mother’s custody. The child
now resides with her mother.

Appropriate Treatment Obtained for
Two Dually Diagnosed Clients

Legal Services of Central New York, Inc. filed suit in
federal court, Steven D. and Lewts C. v. Cuomo, et.
al., on behalf of two residents of Hutchings Psychiat-
ric Center who are deemed both mentally ill and de-
velopmentally disabled. Both plaintiffs were deterio-
rating physically and mentally due to lack of services,
because they had been refused services both by the
NYS Office of Developmental Disabihities and Mental
Retardation and by the local county.

Several months after the suit was filed, the legal guard-
1ans for both the plaintffs approved the detailed place-
ment plans for Individualized Residential Alternatives
and support services which were offered by the state
defendants as part of a settlement. Each placement
also provides for appropriate vocational, case man-
agement, medical, dental, and psychiatric services as
well as related therapies. The settlement also provides
for monitoring by the counsel for the plaintiffs (PAIMI)
for a period of sixteen months to assure compliance.

Damages Awarded for Erroneous
Hospitalization

Atentative settlement which includes $35,000 in dam-
ages to the plaintiff has been “so ordered” by the Dis-



trict Court. In this case, Arnold v. Dvoskin, the Mental
Disability Law Clinic at Touro College argued that their
client had been improperly confined under the State’s
Criminal Procedure Law.

In a previous decision, Ritter v. Surles, the New York
Supreme Court declared Section 730.40 of the Crim-
nal Procedure Law to be unconstitutional. In this opin-
ion, the court declared that a psychiatric facility must
either release or civilly commit a person ordered con-
fined pursuant to this section of Criminal Procedure
law. However, the NYS Office of Mental Health (OMH)
neither appealed nor implemented the court’s decision.

As a result of the failure of the OMH to enforce the
Ritter decision, the plantiff in this current litigation
was erroneously hospitalized. Within the past year, the
court ruled that because state law requires the Office
of Mental Health to treat all individuals similarly situ-
ated to the plaintiffs in Ritter in the same manner as
those plaintiffs, the decision inRitter constituted clearly
established law. :

A Homeless Individual Assisted

New York Lawyers for the Public Interest, Inc. handled
the case of Peter P. The client, an individual with men-
tal illness, became homeless following a default on his
property taxes and related charges of $3,000 to clean
his home after a serious accident. (His home was
cleaned without his consent by Adult Protective Ser-
vices and he was then billed for the service.)

NYLPI represented Mr. P. at a hearing before the New
York City /n Rem Board and sought an In Rem agree-
ment which would require the City to return his prop-
erty and allow him to pay the property taxes on an
installment plan. As a result of PAIMI involvement, the
Board agreed to release Mr. P’s property to him. NYLPI
continues to represent him in developing a new pay-.
ment agreement.

Independent Living Assured for PAIMI Client

Neighborhood Legal Services, Inc. represented a cli-
ent who 1s under jurisdiction of the court pursuant to
New York’s Criminal Procedure Law In the Matter of
FF. Their client had been psychiatrically hospitalized
under the Criminal Procedure Law, and several years

ago he had been released to a Residential Care Center

for Adults (RCCA), pursuant to an Order of Conditions.

EF. contacted the PAIMI program because he wanted
to leave the RCCA and live in an independent apart-
ment in the community. Because of his continuing in-
volvement with the court through the Criminal Proce-
dure Law, he was unable to do this, despite the agree-
ment of his treating psychiatrist. PAIMI intervened and
was successful in finalizing a new order for their client,
which was agreed to by both the state and the local
district attorney. EF. has now been able to move into
his own apartment.

Class Actions o
During the past year, the PAIMI program successfully
settled one class action lawsuit and continued to moni-

tor the progress of settlements in two other lawsuits

from previous years.

An Adult Home Agrees to Pay Damages
to Residents

Disability Advocates, Inc. filed a class action lawsuit in
1992, Trautz v. Weisman, on behalf of residents of a
severely substandard adult home which housed a ma-
jority of mentally ill individuals, Weisman’s Rockland

Manor. During the course of the lawsuit, expert wit- -
nesses were consulted regarding the necessary repairs -

to the building which houses the facility and negotia-

“tions regarding resident safety and appropriate living

conditions were ongoing.

A very favorable settlemerit was reached this year,
which included payment of damages to some adult

home residents as well as agreement to repair defi- -
ciencies in the home as identified by the expert wit- -
nesses. In addition to the positive outcome for these -
specific individual residents, the case set important le-

gal precedents, including the judgment that a PAIMI

agency may obtain “class-wide” injunctive relief when

the PAIMI is a party to the litigation, and has received
national attention.

Accessible Community Residences -

* Another class action lawsuit, Pruitt v. Surles, was settled

in March, 1993, and the settlement continues to be
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monitored. At issue in this case was the fact that com-
munity residences which are either operated or licensed
by the NYS Office of Mental Health were not available
for persons with physical disabilities in all regions of
the state.

As a result of the settlement agreement, at least 5% of
community residential beds in each region of the state
will be accessible to persons with disabilities at the
completion of currently planned residential bed de-
velopment. Additionally, the Office of Mental Health
has adopted new regulations regarding renovation and
construction of community residences, as well as ad-
mission of persons about whom there are fire/safety
concerns. The availability of home health care services
has been expanded and made available in residences
serving both adults and children.

Access to Fresh Air and Exercise
Accorded Patients

New York Lawyers for the Public Interest, Inc. contin-
ued to monitor the settlement of another important
class action lawsuit, Jean D. v. Cuomo. Settled late in
1993,Jean D. provided for regular access (at least one
hour daily) to the outdoors and exercise or recreational
opportunities for patients at Manhattan and Pilgrim
Psychiatric Centers. It also required that these facili-
ties keep records documenting their compliance with
this agreement.

During this year, New York Lawyers and Mental Hy-
giene Legal Services have monitored the settlement
and the records being kept by the two named facili-
ties. Strong evidence developed regarding the need to
train staff at both hospitals about what kind of weather
should cancel this outdoor access and relatedly the need
to clearly describe such weather in hospital logs.

The ultimate goal is to have the NYS Office of Mental
Health use the settlement agreement in this lawsuit as
a basis for a statewide policy in all psychiatric centers
which acknowledges an individual’s nght to fresh air
and recreational opportunities and establishes clear
guidelines and expectations for the provision of these
opportunities. ‘

CAP Legal Actions

Employment Consistent with an
Individual’s Abilities
Woodford v. Gloeckler

Woodford represents an important issue in vocational
rehabilitation services, challenging the notion that
VESID is only required to provide services leading to
entry level employment, as opposed to services con-

- sistent with an individual’s abilities and leading to a

meaningful career.

Neighborhood Legal Services (NLS) continues to chal-
lenge VESID’s demial of graduate school sponsorship
for Ms. Woodford who is pursuing a career in social
work. CAP proceeded to litigation after a fair hearing
decision affirmed VESID’s denial of support. CAP is
arguing that VESID is obligated under the Rehabilita-
tion Act to provide services which “maximize employ-
ability” and enable individuals to pursue “meaningful
careers.” .

In Woodford, CAP will attempt to demonstrate that a
Master’s degree in social work is a requisite to pursu-
ing a meaningful career in the field of mental health
social work. NLS will rely heavily on of Polkabla v.
CBVH, a similar case in which the CAP program was
successful and the State Appellate Division relied on
the “clear language” of the Federal Rehabilitation Act
and its legislative history, mandating state vocational
rehabilitation agencies to “maximize employability”
and to support individuals in reaching their “highest
level of achievement.”

Individualized Consumer Service Options
Odom V. Gloeckler

Odom raises an important dilemma in a case where
the availability of individualized consumer service op-
tions are in conflict with VESID’s vendor approval
practices. Ms. Odom has cerebral palsy and learning
disabilities which necessitate highly individualized
training services. She seeks to overturn the VESID
decision to deny her sponsorship at the Vocational In-
dependence Program of the New York Institute of Tech-
nology (VIP) which Odom contends is the only pro-



gram which will assist her in becoming.employable.
VESID refuses to- sponsor Odom because VIP is not a
VESID-approved facility. VESID’s vendor ‘approval
process sarictions speuﬁc servrces optlons avallable to
all consumers of servrce

New York Lawyers for the Pubhc lnterest (NYLPI)
successfully: represented Ms. Odom at a fair hearing
where the hearing officer ruled that VIP services best
meet Odom’s needs. The hearing decision, however,
‘was overturned by- the VESID Commissioner. NYLPI
then-filed-an Article 78 proceedmg n Albany County.
Odom argues that VESID’s decision violated the Re-
habilitation Act, was an error of law, was arbitrary and
capricious, and violated her right to equal protection
and her civil rights.

Home Modification Services

Bndger v. Gloeckler

l_.egal Aid Socrety of Mid-New York filed an Article 78
complaint in State Supreme Court in the case of Bridger
v. Gloeckler. Ms. Bridger is an eligible VESID consumer
who is quadriplegic as a result of a spinal cord injury
and was denied VESID support for required home
modifications. CAP will attempt to demonstrate that
corrective modifications are required for Ms. Bridger
to pursue her vocational goal as a clerk typist/secre-
tary. VESID sponsored modest home modifications
which were constructed poorly and resulted in a safety
hazard for Ms. Bridger. In- addition to calling for
changes to assure Ms. Bridger’s safety, CAP. will also
. argue that the horne modifications approved, were not

E adequate to. meet her mdrvrduahzed needs.’

: The Bndger case hrghhghts a number of longstandlng
problems CAP has expertenced with VESID policies
and practlces governmg the provision of home modi-
fication services. The case is due to be argued in the

. Thll‘d Department

A,n_t

Out of State lndependent lemg Skllls
Trammg S

Singer v. Cloeckler .

During her first two semesters at college, it became
apparent that Ms. Smger lacked the mdependent liv-
ing-skills necéssary. to negotlate the campus environ-

ment. Fortunately a nearby adjunct program was avail-
able and uniquely equipped to improve Ms. Singer’s
ability to negotiate the campus and vaned activities of
daily living. '

Ms. Singer is a woman with cerebral palsy who was
attending a Pennsylvania-based college, and living
away from home for the first time.

The case challenges VESID’s limits on out- of-state
sponsorship. Nenghborhood Legal Services (NLS) ﬁled
an Article 78 complaint in Singer after the VESID
Deputy Commissioner ruled to deny her sponsorship
for an intensive independent living skills training pro-
gram based in Pennsylvama. . -

At the hearing level, CAP demonstrated that Ms:
Singer’s individual needs would be definitively ad>
dressed at the Pennsylvania-based program, and that
equivalent services were not available in New York
The hearing officer concurred and ruled that the- mdr-
vidualized service requirements, or articulated-in‘ the
Rehabilitation Act, allow for the out of state’ sponsor-
ship. The VESID overruling of the hearing decision
and service denial was prompted by a VESID policy
which limits out of state sponsorship.

An uncharacteristic delay of six months ensued before
the hearing officer rendered a decision. CAP claimed
that Ms. Singer’s right to services had been abridged
by the delay in the hearing process despite the favor-
able hearing decision. The VESID Deputy Commis-
sioner overruled the decision and remanded the:case
back to the local VESID office to seek commensurate
services withiri New York. Neighborhood Legal Ser-
vices will argue in State Supreme Court that Ms.
Singer’s unique needs are best met by the Pennsylva-
nia-based program.

CAP Fair Hearings :

A fair hearing is an administrative review before an
impartial hearing officer available to applicants and/
or consumers of vocational rehabilitation services. CAP
consumer representation at fair hearings remained high
during the reporting period. Prior-to seeking a fair
hearing, concerted efforts are undertaken to resolve
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consumer complaints through mediation and negotia-
tion. The following are examples of CAP fair hearing
cases during this report period.

VESID Assistive Technolbgy

Long Island CAP provided representation at a fair hear-
ing for Ms. T, a 51 year-old VESID consumer seeking
assistance-with the purchase of a power wheelchair
which she required for an array of homemaker tasks
and medical requirements. Ms. T.s access to this tech-
nology would enable her to pursue her homemaker
goal without the ongoing need and cost of home health
care/personal assistance services.

The Permobil is a state-of-the-art wheelchair with a
number of features critical for Ms. T. to accomplish
her daily activities, maintain stamina, and accommo-
date other medical requirements. A customized
Permobil would allow Ms. T. to recline for rest for her
compromised circulation. It also has the capacity to
raise or lower, allowing Ms. T. to independently ac-
complish a range of tasks essential to her homemaker
goal. VESID had determined that Ms. T. was unable
to performn as a homemaker and deemed her ineli-
gible for services. CAP found that VESID based its
determination on an occupational therapy assessment
which relied on a ten minute home visit with no obser-
vation of Ms. T’s ability to function within her home.
Ms. T was extremely frustrated with the assumptions
and findings of the evaluation and the VESID deter-
mination. : ‘

A hearing was held seeking VESID participation in the
cost of the prescribed wheelchair. At the hearing, CAP
highlighted the failure of the occupational therapist to
conduct a functional assessment. Ms. T presented a
videotape of. her ability to accomplish various tasks
independently. A commitment on the part of Ms. T.’s
private health insurance to cover nearly half the cost
for the chair based on the clear medical necessity for
several features of the chair was also introduced. The
additional features, and additional cost, were neces-
sary to enhance Ms. T’s functional capacity to achieve
her vocational goal. The hearng officer agreed and
directed VESID to provide Ms. T. with the support
necessary to secure the Permobil wheelchair.

The VESID Deputy Commussioner over-ruled:the hear-
ing decision however, and directed Ms. T. to under-
take a comprehensive evaluation to detemune which
features and equipment would be most approprlate
The second. evaluation ultlmately supported the need
for the Permobil, given Ms. T.’s unique circumstances.
VESID assisted in the purchase of the wheelchair.

VESID also agreed to alterations in Ms. T.’s bathroom
and van to accommodate the new wheelchair. This
will allow her further independence as a homemaker
and enable her to transport herself and family mem-
bers to medical appointments.

VESID Reimbursement for Coll,egéf
Related Expenses

Manhattan CAP provided Ms. E. with representation
at a fair hearing. Ms. E. is a student at Hunter College
in the Education Department: As she embarked on her
studies she purchased various incidentals, equipment,
and services with her limited fixed income. Ms. E. was
also in need of tutonal services, a note taker, and
childcare services.

The equipment was purchased with the expectation
that VESID would provide reimbursement and in-
cluded a tape recorder, tapes and rental of a com-
puter. When reimbursement was requested, many of
the items were denied at the VESID senior counselor
level. '

CAP and Ms. E. successfully argued at the hearing that
nearly all the items purchased were essential to Ms.
E.’s successful completion of her studies. In addition,
Ms. E. pointed out the need for childcare support and
the use of her own computer system.

The hearing officer’s decision granted reimbursement
for most of the items purchased and also directed
VESID to reimburse Ms. E. for a portion of her
childcare expenses. The VESID Deputy Commissioner
decided not to review the decision and the hearing rec-
ommendation was implemented.



VESID Choice in the Vocational Goal

Ms. E. is diagnosed as learning disabled, and was onigi-
nally seeking VESID support to pursue a career as a
paralegal. Following a diagnostic vocational evalua-
tion (DVE), VESID indicated that paralegal studies
would not be appropriate. This was VESID’S finding
despite the fact that Ms. E held an undergraduate col-

lege degree.

VESID was extremely resistant to supporting advanced
studies and would only commit to the goal of mailroom
messenger. Reluctantly Ms. E. agreed to pursue
mailroom messenger as a vocational goal and partici-
pated in messenger training. Upon completion of the
training and active participation in various placement
efforts, she found it extremely difficult to find employ-
ment in the field. '

Eventually Ms. E. approached her VESID counselor
about support for paralegal training. Ms. E. was in-
formed that VESID would consider an evaluation for
paralegal training provided Ms. E. established a record
of volunteer work with a law firm under the supervi-
‘sion of a paralegal. Ms. E. made a concerted effort to
comply with this request, managing to secure a volun-
teer clerical placement with the American Civil Liber-
ties Union (ACLU).

Concurrently and independent of VESID support, Ms.
E. completed two introductory para-legal courses and
passed with excellent grades. In that VESID had ex-
pressed reservations about Ms. E.’s ability to manage
paralegal writing requirements, she independently se-
cured wniting tutonal services from the International
Center for the Disabled (ICD).

Armed with her grades from her initial semester of stud-
ies and a letter of support from the Learning Disabili-
ties Unit at ICD, CAP represented Ms. E. at an Admin-
istrative Review before the VESID District Office Man-
ager. While impressed with Ms. E.’s efforts, the Dis-
trict Office Manager concurred with the counselor’s

vices hot-line at a major radio station, CAP represented
Ms. E. at a fair hearing. The hearing officer ruled that

Ms. E. demonstrated she is an appropnate candidate

for paralegal training. The fair hearing decision di-
rected VESID to support Ms. E. in her paralegal stud-
ies provided she successfully achieves passing grades
in her second semester of studies. It was also suggested
Ms. E. continue to participate in writing remediation.

The VESID Deputy Commissioner decided not tore-

view the decision and Ms. E. continues in pursuit of a
paralegal career with VESID support.

VESID Residential Training
Program Denied

CAP represented Ms. D. at a fair hearing challenging
VESID’s denial for sponsorship at the Para Educator
Center (PEC), a comprehensive vocational rehabili-
tation program which combines living skills in a resi-
dential setting. Ms. D. is a thirty year-old woman who
has a keen interest in securing employment as a child
care worker. Her disabling conditions include a learn-
ing disability, borderline 1.Q., epilepsy, and a person-
ality disorder. As a result of Ms. D.’s limitations, she
had encountered difficulty in maintaining employment.

At the fair hearing, CAP demonstrated that the PEC
program offered a course of study in child care which
is explicitly designed for consumers with Ms. D’s vari-
ous disabilities. CAP also noted that the PEC program
is an approved VESID provider in good standing. -

The findings of a VESID-sponsored evaluation to de-
termine if the PEC program was appropnate for Ms.
D’s needs was a critical factor in the case. The evalu-
ation found that the PEC program would meet her
needs, and that she was capable of becoming a
teacher’s aid/child care worker.

As an alternative to the PEC program, VESID recom-
mended on-the-job training which was more consis-
tent with VESID policy which promotes a preference

objections, citing Ms. E’s. failure to secure a volunteer « for community-based evaluation and training. VESID

placement within an agreed upon time frame.

Following completion of her second semester of stud-
ies, and a second volunteer position with a legal ser-

also indicated PEC had a low placement rate.

CAP refuted the VESID claim that PEC had a record
of poor placement with a report from VESID’s Pro-
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gram Monitoring Unit which indicated that 21 of 26
VESID-sponsored PEC students were placed in em-
ployment. A follow-up study of the PEC program in-
dicates that 76% of PEC graduates from 1969-1987
remained employed and reported a high degree of job
satisfaction.

VESID provided no evidence at the hearing regarding
how the provision for an increased emphasis on on-
the-job-training should be applied to the client’s case.
Specifically, there is no evidence from the agency that
Ms. D’s vocational needs will be adequately addressed
in a vocational plan that does not include a residential
component.

Moreover, the PEC program has a substantial field
work component which provides for training in actual
work situations which is consistent with on-the-job-
training policy for a client with the handicaps and work
experience of the client in this case.

The hearing officer found that VESID had failed to
demonstrate how participation in the PEC program
conflicted with their community-based placement and
assessment policy. The policy emphasizes “placement
and evaluation activities in real work sites and in the
most integrated setting possible.”

The hearing officer ruled that the evidence in this case
indicates that Ms. D. requires substantially more than
vocational traimng to overcome her disabilities and
social and functional deficits if she is to succeed in her
vocational objective.

The hearing decision directed VESID to reverse Ms.
D’s denial of sponsorship for the PEC rehabilitation

program.

Education and Training

‘Iraiming, techmcal assistance, and outreach are essen-
tial components of the protection and advocacy sys-
tems. Knowledge and information — about specific
rights within service systems, advocacy techniques, or
simply how to find help with a problem when it’s
needed- are important tools for individuals with dis-
abilities, their family members, as well as service pro-

viders to possess. These services are also an effective
way of using limited resources to assist individuals who
are experiencing problems to act on their own, or sup-
port other advocates in providing assistance, especially
in areas where legal assistance is not necessarily the
best or only solution.

A major training effort this past year was the national
conference entitled “Choice and Responsibility: Legal
and Ethical Dilemmas in Services for Persons with
Mental Disabilities,” which was co-sponsored by the
Commission and Disability Advocates, Inc. This con-
ference drew almost 900 persons to Albany for three
days in June, 1994. [See above, p. 6]

Other examples of training and outreach provided
during the past year are listed below. '

PADD Training and Outreach

The work of the Commission’s PADD program goes
beyond individual case representation. Each office sets
an agenda for the year for providing training, confer-
ences or small workshops to groups throughout the
assigned catchment area. The topics are generated
according to the needs of a particular group and train-
ing/programs serve as a significant way of providing
outreach. The following represents a sampling of state-
wide PADD training/activities.

B Law Guardian Training: The Albany Law
School PADD program was asked by the Office of
Court Administration to conduct a series of work-
shops for attorneys who serve as law guardians or
representatives for children involved in family court
matters. In particular, the law guardians needed
to be briefed on the substantive rights of children
under the Individuals with Disabilities Education
Act (IDEA).

B Future Planning: Requests are made constantly
of the PADD offices to conduct trainings on guard-
ianship and estate planning. Although PADD at-
torneys do not engage in the petition for guard-
1anship or wills and trust development, they have
been able to explain the applicable laws particu-
larly as they relate to public benefits. This helps
the parents to be more informed consumers when



seeking out a private attorney to do such work.
Recently, the-State Office of Mental Retardation
and Developmental Disabilities has asked to share
the PADD training materials as part of an OMRDD

initiative on future planning.

Educational Advocates: Both the Mid-Hudson
and Neighborhood Legal Services offices have
trained a cadre of parents to assist other parents
at committee on special education (CSE) meet-
ings. The parent advocates receive follow-up con-
sultation from the attorney trainers and they may
pass on the case to the attorney (allowing it has

merit) if it becomes too complex or an appeal 1s

warranted.

Work Incentives: The Neighborhood Legal Ser-
vices and Western New York Advocates offices have
developed an extensive training program and
manual on ways to begin productive employment
without jeopardizing needed benefits like Medic-
aid which is tied to Supplemental Security Income
(SSI) eligibility. The training provides critical in-
formation on programs which exist to help transi-
tion persons with disabilities into employment
without loosing these needed benefits.

Inclusion Training: Each of the PADD offices
has been asked to conduct training on inclusion
techniques. The Syracuse office has conducted joint
trainings with the Center on Human Policy of Syra-
cuse University. Others have been asked to co-
present with members of Schools are for Every-
one (SAFE). The Western New York Advocates of -
fice has presented training on developing an indi-
vidualized education plan (IEP) to attain full in-
clusion.

Expert Witness: The Syracuse office has devel-
oped a training on finding and preparing expert
witnesses for testimony in impartial hearings or
federal and state court. This training by Susan
Young and Paul Kelly has been delivered at the
National Association of Protection and Advocacy
Systems conference as well as training for PADD
staff.

Minority Outreach: Ms. Loretta Goff of the NYC
office in the PADD Minority Outreach Coordina-
tor and has conducted workshops in various set-

tings including Bayview Correctional Facility on
cultural diversity, a Safehouse for Battered Women
on prevention of developmental disabilities, pre-
sentations to students in ethnically and culturally
diverse NYC/Long Island high schools on services
to people with developmental disabilities, and
trainings for minority service providers. Neighbor-
hood Legal Services, the Buffalo PADD office, con-
ducts successful outreach to the Hispanic commu-
nity, particularly in issues related to special edu-
cation.

" Educational Advocacy Program: conducted by

a coordinator who plans presentations throughout
the state and then assisted by a representative of
the local PADD to provide consistency and follow-
up after the training. Parents are the primary tar-

get audience and they are given a basic review of

their rights within the special education system with
further training in negotiation at committee on
special education meetings and later advanced
training in doing an impartial hearing. Over five
hundred individuals have been trained over the
past year and many pursue their own self-advo-
cacy without a need for PADD intervention.

Disabilities Awareness: continues its success in
sensitizing school children to the needs of their peers
with disabilities. Commission volunteers go out to
schools and first conduct a pre-test of the children’s
perception of individuals with disabilities. Then a
presentation is given by the instructor utilizing vi-
sual aids and role play. At a later visit to the school,
a post test is admnistered to evaluate any changes
in attitude. The post tests have revealed a signifi-
cant change in attitude and willingness to be more
accepting of classmates with disabilities. The stu-
dents are invited to participate in an essay or art
contest in which they may characterize situations
involving individuals with disabilities. In this past
year the winners of the contest were treated to a
visit to the Governor’s Mansion and presented with
certificates of appreciation.

Disability and the Law: This project has been
producing a series of videotapes relating to vari-
ous topics within the field of Developmental Dis-
abilities. This year, the topic was Doing justice?
The Criminal Justice System and Persons with
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Developmental Disabulities. Experts in the field and
participants in an alternative to the court system
were interviewed to discuss the characteristics of
developmental disabilities and their effects on the
alleged offender. Recommendations are made on
how to serve justice when persons with develop-
mental disabilities are accused and convicted of

crime, The program has been sent to over one
hundred (100) cable companies in New York State.

PAIMI Training and Technical
Assistance

During this report period, the Commission and the
PAIMI regional office system provided-training oppor-
tunities for 4,700 persons. These events varied widely
by topic and number of individuals trained. Examples:

B Several of the regional offices in the PAIMI system
have provided training and developed written
training material on substantive topics of interest
to PAIMI clients, their families, and mental health
service providers such as: New York State’s health
care proxy law, employment discrimination, Med-
icaid waiver programs, New York State’s guard-
ianship programs, confidentiality, sealing of men-

tal health records, ADA protections for persons with

mental illness, and Social Security work incentives.

B Peer advocacy training was provided both by sev-
eral PAIMI regional offices and by the PAIMI pro-
gram director for several groups around the State,
including The Mental Patients’ Liberation Alliance;

PEOPLE, Inc.; Middletown Psychlatrlc Center
peer advocates and the Westchester/Rockland
Advocacy Coalition. =

Presentations by the PAIMI program director whlch
discussed the program’s activities and acoomphsh-
ments were given at conferences sponsored by the
Mental Health Association in New York State, the
Recipient Empowerment Organization of the Men-
tal Health Association in NYS, Rockland Psychiat-
ric Center, and the Harlem Alliance for the Men-
tally Ill, as well as for numerous smaller groups of
recipients, family members, and service providers.

An attorney from Disability Advocates, Inc. gavé a
presentation on mental health law issues at the Law
Guardian Panel of the NYS Supreme Court, Ap-
pellate Division, Third Department. Two further
such trainings are scheduled for next year. '

“Beyond the Right to Refuse Treatment,” was-a
workshop presented by staff from two PAIMI of-
fices, Disability Advocates, Inc. and Touro College,
at the National Association of Rights Protection and
Advocacy annual conference in the fall of 1993.

“Alternative Dispute Resolution,” “Community
Services Litigation,” and “Advocacy Issues Facing
Persons in Jails and Prisons,” were workshops pre-
sented by staff from New York Lawyers for the
Public Interest, Inc. at the annual conference of
the National Association of Protection and Advo-
cacy Systems in June, 1994.




Looking Ahead

OMRDD Rate Appeals:
Flawed Medicaid
Payment System

Commission examination of the procedures and
rocess (rate appeals and settlements) used by
OMRDD for supplementing the rates of reimburse-
ment for services provided by intermediate care fa-
cilities (ICFs) and community residences (CRs) began
after it was found that Community Living Alternatives,
Inc. (CLA) received a retroactive payment of $138,798
to fund additional direct care staff that were never hired
because OMRDD did not examine CLA expenditures
to verify that the costs had been incurred. '

The Commission is finalizing a report for release in
early 1995 on the management of the rate appeals
process by OMRDD, indicating that there are serous
systemic weaknesses affecting the payment of signifi-
cant sums of public funds to OMRDD providers. Rate
appeals play a significant role in the financing of
OMRDD programs not only because of the number of
provider agencies that receive additional funding
through appeals but also because, once granted, rate
appeals have a continuing and long term effect upon
-expenditures. '

CMCM Study

Q- fter problems were found at Project LLFE. [see

ve, p. 23] concerning the implementation of
the Comprehensive Medicaid Case Management
(CMCM) program. The Commission undertook a
statewide study to determine whether fiscal and pro-
grammatic objectives were in fact being realized. The
Commission has thus far identified some $4 million in
one-time “hard dollar” savings that can be obtained
by recouping the duplicate payments that have been
made to providers.

Outpatient Psychiatric
Clinics

n its July 1989 study entitled Outpatient Mental
ealth Services, the Commission reported that “there
are staggering variations in the actual per unit cost of
providing services, with a range of 545 percent in con-
tinuing treatment programs, 1269 percent in clinics
and over 2000 percent in day treatment programs.”
The Commissiony made a number of recommendations
to improve the cost-effectiveness of this program and
to increase the availability of third-party payments for
the cost of services unnecessarily borne by state and
local governments.

Significant changes have been made in the funding of
outpatient mental health services since 1989, result-
ing in annual recurring savings to state and local gov-
ernments of $42 million. However, there remain sub-
stantial differences in the cost of delivery of these ser-
vices among different providers. In an attempt to un-
derstand the reasons for these cost variations and to
identify efficient and effective management and chni-
cal practices, the Commission is conducting a follow-
up study of a sample of outpatient clinics.

Survey forms to collect data on clinic operations have
been returned from 171 (89%) of the 192 voluntary
and county clinic programs. Statistical and program-
matic analysis of the survey forms are continuing,
complementing analysis of clinic fiscal data. The up-
coming report will profile clinic charactenstics, iden-
tify key factors and common practices affecting cost,
and make recommendations for improvement. A sec-
ond phase of this study will examine practices in state-
operated clinics as they affect variations in their costs.
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Private Psychiatric
Hospitals

PriVate psychiatric hospitals play an important role
in the mental health system, operating approxi-
mately 1,300 beds. In 1993, they received revenues of
$173 million. As the State’s role in the direct provision
of inpatient mental health care declines, especially in
the care of children and youth, the role of private hos-
pitals has been growing. With the advent of managed
care and the increasing reluctance of insurers to pay
for extended psychiatric inpatient care, all private hos-
pitals have sought entry into the Medicaid program to
service the indigent population. The role of Medicaid
in financing the operations of these facilities has grown
167 percent over the past five years and now repre-
sents 20 percent of the industry’s total revenue..

In mid-1994, the Cornmission commenced a program-
matic and fiscal study of the private psychiatric hospi-
tals to assess the quality of care they provide, the pa-

Investigations of
Security Issues
at Kingsboro and
Manhattan PCs

ollowing two separate apparent homicides involv-

ing patients who left state psychiatric centers with-
out permission, which raised issues of the adequacy of
safety and security of patients and of the public, the
Commission began a probe at Kingsboro Psychiatric
Center and at Manhattan Psychiatric Center after an
escaped Manhattan Psychiatric Center patient report-
edly pushed a woman under a subway train. These
investigations will examine safety and security prac-
tices at these facilities.

tient population served, and their revenue, cost and

profitability patterns. Site visits were made to eight
hospitals and fiscal data has been obtained from all
hospitals. These data indicate that the cost of services
varied from a low of $271/day to a high of $938/day
in 1993. The Commission’s study is examining the rea-
sons for these variations in costs of services, as well as
the increasing dependence on Medicaid as a revenue
source.



1993-94 Publications

In the Matter of Joan Stalker: A Study of the Need for Vigilant Monitoring of
Family Care Homes, December 1993

Survey of Access to New York State Courts for Individuals with Disabilities,
February 1994

Watching Over the Children: A Review of 1993 Commission Activities on Behalf of
 Children with Mental Disabilities, March 1994

Missing Accountability: The Case of Community Living Alternative, Inc.,
June 1994

Crossing the Line from Empowerment to Neglect: The Case of Project L.LFE.,
July 1994

Community Volunteer Advocacy in Group Homes: An Evaluation of the Westchester
County Ombudsman Program, August 1994

Care and Treatment for Persons with Multiple Disabilities: A Progress Report,
August 1994

Brochures - Could This Happen in Your Program? Series:

In the Matter of Mary Rose: A Case of Unclear Standards and E)ipectations ina
Small Group Home

In the Matter of Matthew Sweet: Cautionary Notes on Swimming Activities

In the Matter of Mildred Thomas: A Case of Untimely Medical Attention and
A Sister’s Plea

In the Matter of Jacob Fine: Complications Following Surgery Go Unresolved

In the Matter of Tai Sung Park: A Case of Logistical Flaws Undermining
Transition from Inpatient to Outpatient Care

In the Matter of Julian Webber: Delayed Response to Decompensation
Results in Tragedy
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1. NYS Commission on Quality of Care
Bureau of Protection and Advocacy
Albany, NY
New York City Region North Country Region
2. NYS Commission on Quality of Care 8. North Country Legal Services, Inc.
Bureau of Protection and Advocacy Plattsburgh, NY ’
New York, NY 9. North Country Legal Services, Inc.
3. New York Lawyers for the Public Interest, Inc. Canton, NY
New York, NY Western Region
Lower Hudson Region 10. Western New York Advocacy for the
4. Westchester Independent Living Center, Inc. Developmentally Disabled, Inc. -
White Plains, NY | Rochester, NY
11. Neighborhood Legal Services, Inc.
Central Region Buffalo, NY
5. Legal Services of Central New York, Inc. Southern Tier Region
Syracuse, NY )
: 12. Broome Legal Assistance Corporation
Upper Hudson Region Binghamton, NY
6. Mid-Hudson Legal Services, Inc. Long Island Region
Poughkeepsie, NY : ~
7. Disabilities Law Clinic at Albany Law School 13. Long Island Advocates, Inc.
Albany, NY B New Hyde Park, Inc.
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1. NYS Commission on Quality of Care . Central New York Region
Bureau of Protection and Advocacy ) .
Albany, NY 5. Legal Services of Central New York, Inc.
’ Syracuse, NY
New York City Region .
ty Regt North Country Region
2. New York Lawyers for the Public Interest, Inc. )
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. _ Canton, NY
Long Island Region 7. North Country Legal Services, Inc.
3. Touro College Plattsburg, NY
Jacob J. Fuchsberg Law Center Hudson Valley Region
Huntington, NY C o
8. Dusability Advocates, Inc.
Western New York Region Albany, NY '

4. Neighborhood Legal Services, Inc.
Syracuse, NY




Client Assistance Program
Regions and Offices

Caltaravgus

Cravtavava

@® Denotes Outreach Center

8 Denotes Legal Service Unit

Western New York Region

New York City Region

1. Rochester Center for Independent Living, Inc.

Rochester, NY
2. Neighborhood Legal Services, Inc.
Buffalo, NY

Central New York Region

3. Resource Center for Independent Living, Inc.
Utica, NY

4. Legal Aid Society of Mid-York, Inc.
Utica, NY

Hudson Valley Region

5. Capital District Center for Independence, Inc.
Albany, NY

6. Westchester Independent Living Center, Inc.

White Plains, NY

76

7. New York Lawyers for the Public Interest, Inc.
New York, NY
8. Center for Independence
of the Disabled in New York, Inc.
New York, NY
9. Brooklyn Center for Independence
of the Disabled, Inc.
Brooklyn, NY

Long Island Region

10. Long Island Advocacy Center, Inc.
New Hyde Park, NY

11. Long Island Advocacy Center, Inc.
Hauppauge, NY (Satellite Office)



Mental Hygiene
Medical Review Board

Robert Randles, M.D., Chairman
Michael Baden, M.D.
Harvey Bluestone, M.D.
John Calvert, Pharm.D., Consultant
Rogelio E. Foster, M.D.
Miriam Friedenthal, M.D.
Stanley Gross, M.D.
Phyllis Harrison-Ross, M.D.
Neil Lempert, M.D., Consultant
Saul Moroff, M.D.

- Russell Newkirk, M.D.
H. David Stein, M.D.
Barbara Wolf, M.D.



Advisory Council
to the Commission
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- Al Agovino

Grace E. Clench

Sr. Bernadette S Downes

Judy Eisman
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Martin H. Von Holden




rogate Decision-Making Panel Members

bstate New York
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Medical

Alice Bonacci, R.N.
Eleanor Campbell, R.N.
Rose Carter, R.N.
Barbara C. Coon, R.N.
Diane DeCurtis, CSW.
Dorothy C. Dempsey, RN.
Michael F. Dempsey, M.D.
Maryl C. Fish, R.N.

Eve Horbat, R.N.

David Homick, M.D.
Barbara Kelly, R.N.
Cathy LaBarge, CSW.
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David VanDenburgh, C.SW.

Downstate Area

Advocate
Daniel Aliberti
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Stanley Fried

Raymond M. Gannon, Jr.
Rev. Dr. Hillary Gaston, Sr.
Mark D. Gustin
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Stephan Hittman
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Paige Ingalls

Dorothy Januszewski
Rita M. Martin

Richard Monck

Ann Nehrbauer

Robert. Nugent

Terence O'Neill

Seibert Phillips

Wendy Reimer

Rev. Melvin Robinson
Terry Richards

Richard Rowe
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Anne T. Sheridan
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Ann Thompson

Benjamin Turner

Viena Victona

William L. Wallace
Nancy Wagner-Wetze, PhD.
Attorney

Edward R. Adams
Michael Bosquet

Paul P. Carlucci

Hyman Clurfeld

Mark E. Davidson
Michael T. Dwyer
Patrick J. Dwyer
Heather Entus

Lisa K Friedman

Enc S. Horowitz

Charles Kirschner
Minna Kotkin
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Anthony J. Lamberti
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Steven H. Mosenson
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Joseph Ranni
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Neal Rosenberg
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Tina Rubenstein
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John Peter Sipp

Jane Greengold Stevens
Timothy G. Stickelman
Joseph Wagman
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George Weinbaum
Joyoe White

Judy Zirin

Family

Al Agovino

Kermit Augustine
Seymour Barasch
James DeBerry

Joanne DiStasio, R.N.
Mrs. George Ann Galant
Chrarles King

Polly Panzella

Gil Portnoy

Thomas J. Prisco
Margaret Raustiala
Jerome Rosenblit

J. Paul Rosenberg, D.D.S.
Mary Taylor

Medical

Marie A. Carlucci, R.N.
Martin B. Duke, M.D.
Joan Fertig, R.N.
Cloria Gantt, R.N,
Evelyn Gulliksen, R.N.
Rita J. Haahn, R.N.

Cathleen Hollywood, R.N.

Syed Islam, CSW.

Marla Jonas, R.N,, Esq.
Adele Landesberg, R.N.
Risa A. Leonard, R.N.
Robert C. Maye, D.D.S.
Kathryn Monahan, R.N.
Elaine Nakovics, R.N.
Kathleen Ryan, M.S.
Albert B. Siewers, M.D.
Frederick Wetzel RN, PhD.

Rockland County Area

Advocate

Barry Berman
Elizabeth Berman
Walter Blount
Mananna Carter

Marc Charton
Ronnie Cohn )
Robert T. Crable

- Sue Dunham

Gail Fishkind

Muriel Friedman, C.SW.
Kathy Jaffe

Annora Karas, M.S.
Alice Kayser, C.SW.
Joseph Kydon

Rhys Ann Lukens

Stelly Marrs

Eleanor Medora, C.S.W.
Aileen Murphy

John Murphy

Sandra Howard O’Brien

 Philip Schonberg

Rita Shantzis

Ronnie Steinwolf

Philip Sterdt, C.S.W.

R. Clinton Taplin
Thomas M. Zimmerman

Attorney

Clinton Calhoun
Helen H. Epstein
Robert Graziano
Peter Hurwitz

Allen Kozupsky
Morton Lieb

Stewart Mitchell
Emo Poll -

Irwin Portnoy

Sandra Samimi

Jan L. Ulman
Family

Irving Berkowitz
Colleen Brosnan
Ellen Fein

Ellen F. Kanner
Jerome A. Klein
James McKiernan, Jr.
Sue Reed, Ph.D.
Sybil Schwartzman
Gerry Trautz

Mel Zalkin

Medical

Sr. Marie Peter Buckley,
M.S., RN.

Seymour Cohen, M.D.
Lydia Craig, R.N.

Sr. Margaret Flood, R.N.
Marie Horton, R.N.
Myra Kahn, R.N.
Mary E. Nelson, R.N.

Virginia O’Halloran, Ed.D.,

R.N.

Linda Ross, R.N.

Arthur M. Small, M.D.
Jan Tacoront, R.N.
Daniel F. White, R.N.
Nancy Wilson-Soga, R.N.

Dutchess County Area

Advocate

Carol S. Anderson
Jacqueline Boyea
Lynne H. Brush
Jean DuCoffe
Carmen Elizondo
David Freschi
Helen Hauser

Polly Maouris

Marie Meehan

Amy Nilsson
Michael Payeur
Lucille Pritchard
Donna Robinson
Linda P. Smith
Diane C. Swingle
Monica Toye-Smith
Attorney

Keith P. Byron
Patricia Campanaro
Linda Geraci
Jonathan Katz
Raina E. Maissel
Letty Jane Manne
Mary Marlette
David S. Martin
Mark J. Metzger
Eugene Nicolato
Glenn Rickles
Charles E. Stewart Il
John H. Thomas, Jr.
Ronald L. Wozniak
Family

Maria Bernal-Rabasco
Patricia Hall ‘
Ronald S. Lehrer

Lucy Newman
Ann Reilly

Medical

Eleanor Ayres, R.N.
Elizabeth Berkwitt, RN.
Mary Boscardin, R.N.
Mary Browne, RN.
James Stuart Fishler, M.D.
Susan L. Fleisher, R.N.
Eugene L. Koloski, M.D.
Dora Lipman, R.N.
Carol Lucas, RN.

Linda Mainetti, R.N.
Robert C. Moon, CSW.
Amy Nilsson, C.S.W.
Carolyn O’Brien, RN.
Marion Ostrander, R.N.
Margaret Parise, R.N.

" Phyllis J. Pellet, CSW.

Roy Swingle, M.D.
William J. Zehrung, M.D.
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Restraint involves using a strait-

Q\ﬂh jacket, sheets to tie a patient to a bed or ¢
other means to prevent the free use of
By JAY GALLAGHER - arma and legs. Seclusion means placi 2 :
Gannett News Servce , t Hiént aloné [n & locked Foot wi besg reports provi
ALBANY — Incidents of for~ 9 Q y & matiress. substantial evidence th
straining patients or iso By law, they can be used only with a T .
bare roonglln sm.ear \Q D‘f,ﬁ written order from a doctor. serious physical and
X\' The conm::s:lkm setup in the wake of | pSychological barm is
Willowb scandal 20 years ago to . o
ret.nrded was direc Y state Leg- =
( islature to look at the issue in reaction Harvey Rosent

to stories about the deaths of patients

while restrained or secluded. from 23,596 to 13,133

For children, the use of restraint:
The report found that 1,391 orders of seclusion lumped from 72 10 years
restraint or seclusion on adulls were is- to 342 in 1992 — even though the n

sued in 1992, compared to 1,409 in 1984, of child patients dropped from
desnite a dron in the numbar of nationte 42

State scrutinizes assault at health centel

_£a Hospital. How-
<‘many at the Capital
datrie Center

By Len Maniace
St Writer

RAMAPO — State officials are
\nvestigating charges that a 14-year-
¢ girl was sexually assaulted by a
fellow patient at the county's mental
rweaith center, a state Commission op.

Juality of Care spokesman said yes-
| erday.

The serual assault took place
an. 11 at the Dr. Robert L. Yeager
fealth Center's mental health inpa-
ent unit, law enforcement officials

Robert E. Lee, 29, of 40 Cathe-

rioe St., Nyack, was charged Lhe
next day with sodomy, endangering
the welfare of a minor and sexual
misconduct, county Sheruf's Patrol
Detective Lt Stanley Greenberg
said.

Lee allegedly had sexual contacl
with the girl in the bathroom at-
tached to her room, Greenberg said.

Lee is not charged with forceable
rape, Rockland District Attorney
Kenneth Gribelz, but rather having
sex with a minor who Iepl!y was
unable to consent

Edward Devine, a lawyer repre-

senting the family of the girl, said
yesterday thal before the alleged
assault, the family had asked that
the young woman be transferred out
of the county facility because she
was being kepl in unil that also
included adults.

“She went up Lhere the next day
and asked that her daughter be
transferred to the Rockland Chil-
dren's Psychiatric Center,” Devine
said

The young Woman was previous-
ly treated at a private menta! hospi-
tal in Westchester until her bealth
insurapce coverage ran out and then

was admitted on Jan. 4 with suicidal
feelings, Devine sald

Reached for comment, County
Mental Health Commissioner Stan-
ley Goldstein said Thursday he did
nol know whether the girl's mother
had asked for the child to be trans-
ferred and said staff who would
know about the case were nol avail-
able.

A phone call to Goldstein's office
yesterday was not returned

Gary Masline, spokesman for the
state Commission on Quality of
Care, said his agency was investigat-

ing Lhe circumslances sur
the alleged sexual assaull.

The girl was transferre
Rockland Children's Psy
Cenler the day after the
Devipe said

Lee is being held in Lhe |
County Jail on §10,000 bai
berg said Lee was initial
kept under special watch, |
an interview with a ps;
those measures were drop
Sheriff James Kralik yester

Gribetz said he expected
the case before a grand ju
two weeks




